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Rules, Regulations, Orders 


TITLE 16 —COMMERCIAL PRACTICES 

FEDERAL TRADE COMMISSION 
[Docket No. 3710] 

In the Matter of Richard Rosebtjry 
Organization, Inc., et al. 

§ 3.69 (b) (16b) Misrepresenting one¬ 
self and goods — Goods—Terms and con¬ 
ditions: § 3.72 (n 1) Offering deceptive 
inducements to purchase—Terms and 
conditions. Representing, in connection 
with offer, etc., in interstate commerce, 
of magazines or subscriptions for maga¬ 
zines, through statements made by re¬ 
spondent’s solicitors or statements ap¬ 
pearing on receipts or other printed 
matter exhibited to prospective sub¬ 
scribers for such magazines, that a sub¬ 
scriber is to receive a greater number 
of magazines than those which are actu¬ 
ally delivered, or a magazine or maga¬ 
zines other than the magazine or maga¬ 
zines which are actually delivered to 
said subscriber, or misrepresenting in 
any manner, directly or indirectly, the 
identity or number of magazines to be 
received by a subscriber for the subscrip¬ 
tion price paid or agreed upon, pro¬ 
hibited. (Sec. 5, 38 Stat. 719. as 
amended by Sec. 3, 52 Stat. 112; 15 
U.S.C., Supp. IV, sec. 45b) [Cease and 
desist order, Richard Rosebury Organi¬ 
zation, Inc., et al.. Docket 3710, May 20, 
1939] 

§ 3.69 (b) (16c) Misrepresenting one¬ 
self and goods — Goods — Undertakings, 
in general: §3.72 (p) Offering decep¬ 
tive inducements to purchase — Under¬ 
takings, in general. Accepting, in con¬ 
nection with offer, etc., in interstate 
commerce, of magazines or subscriptions 
for magazines, subscriptions from sub¬ 
scribers for magazines where the maga¬ 
zine or magazines covered by such sub¬ 
scriptions are not thereafter actually 
delivered to such subscribers, prohibited. 
<Sec. 5, 38 Stat. 719, as amended by Sec. 
3. 52 Stat. 112; 15 U.S.C., Supp. IV, sec. 
45b) LCease and desist order, Richard 


Rosebury Organization, Inc., et al., 
Docket 3710, May 20, 1939] 

United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
20th day of May, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

In the Matter of Richard Rosebury 

Organization, Inc., and Richard W. 

Rosebury, an Individual 

order to cease and desist 

This proceeding having been heard by 
the Federal Trade Commission upon the 
complaint of the Commission and the 
answer of respondent Richard Rosebury 
Organization, Inc., in which answer said 
respondent admits all of the material 
allegations of fact set forth in said com¬ 
plaint and states that it waives all in¬ 
tervening procedure and further hear¬ 
ing as to said facts, and the Commission 
having made its findings as to the facts 
and conclusion that said respondent has 
violated the provisions of the Federal 
Trade Commission Act; 

It is ordered, That respondent Rich¬ 
ard Rosebury Organization, Inc., its offi¬ 
cers, representatives, agents and em¬ 
ployees, directly or through any corpo¬ 
rate or other device, in connection with 
the offering for sale, sale and distribu¬ 
tion of magazines, or subscriptions for 
magazines, in interstate commerce, do 
forthwith cease and desist: 

(a) From representing, through state¬ 
ments made by its solicitors or state¬ 
ments appearing on receipts or other 
printed matter exhibited to prospective 
subscribers for such magazines, that a 
subscriber is to receive a greater num¬ 
ber of magazines than those which are 
actually delivered, or a magazine or mag¬ 
azines other than the magazine or maga¬ 
zines which are actually delivered to 
said subscriber; 
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(b) From accepting subscriptions from 
subscribers for magazines where the 
magazine or magazines covered by such 
subscriptions are not thereafter actually 
delivered to such subscribers; 


(c) From misrepresenting in any 
manner, directly or indirectly, the iden¬ 
tity or number of magazines to be re¬ 
ceived by a subscriber for the subscrip¬ 
tion price paid or agreed upon. 

It is further ordered. That this pro¬ 
ceeding be closed as to the respondent 
Richard W. Rosebury. 

It is further ordered, That the re¬ 
spondent shall, within sixty (60) days 
after service upon it of this order, file 
with the Commission a report in writ¬ 
ing setting forth in detail the manner 
and form in which it has complied with 
this order. 

By the Commission. 

I seal] Otis B. Johnson, 

Secretary, 

(F. R. Doc. 39-1983; Filed, June 7, 1939; 

12:38 p. m.| 


TITLE 19—CUSTOMS DUTIES 

BUREAU OF CUSTOMS 
|T. D. 49878) 

Countervailing Duties—Imports From 
Germany 

DECLARATION OF IMPORTER REQUIRED IN 
CONNECTION WITH ENTRIES OF DUTIABLE 
MERCHANDISE IMPORTED DIRECTLY OR IN¬ 
DIRECTLY FROM GERMANY 

To Collectors of Customs and Others 
Concerned: 

Pursuant to the provisions of sections 
303, 484 (d) and 624 of the Tariff Act 
of 1930 (U.S.C., title 19, secs. 1303, 
1484 (d) and 1624), it is hereby ordered 
and directed that prior to the liquidation 
of any entry of dutiable merchandise 
imported directly or indirectly from Ger¬ 
many (including all areas now under 
the de facto administrative control of 
Germany), whether or not such mer¬ 
chandise is imported in the condition in 
which it was exported from that coun¬ 
try or has been changed in condition by 
remanufacture or otherwise, there shall 
be filed with the collector of customs a 
declaration by the importer concerning 
the means of payment for the merchan¬ 
dise. 

This declaration shall be on a form 
substantially in accordance with that ap¬ 
pended hereto and shall be properly 
executed and filed at the time of entry if 
full payment has then been made. If 
payment has not been completed at the 
time of entry, a bond shall be given for 
the production of the form properly exe¬ 
cuted promptly upon completion of pay¬ 
ment. This declaration shall be accom¬ 
panied by supporting evidences, such as 
a corroborative statement by the bank 
through which payment was made, and, 
in the case of payment by Reichsmarks 
acquired by special means, additional 
evidence showing full details of the 
transaction, including copies of purchase 


orders or sales contracts, invoices, cable 
instructions to agents or affiliates, and 
other pertinent papers. 

[seal] James H. Moyle, 

Commissioner of Customs . 

Approved: June 3, 1939. 

Stephen B. Gibbons, 

Acting Secretary of the Treasury. 

Declaration of Importer of Merchandise 
Imported From Germany 

| Separate declarations on this form shall 
be filed for each importation promptly upon 
completion of payment for the merchandise 
in the importation. It must be filed prior 
to the liquidation of the involved entry. 
All blanks shall be filled in, except that when 
an entire numbered or lettered item is not 
pertinent to the transaction involved it 
should be crossed out. Supporting evidence 
must be attached to this form.| 

1. Payment for the merchandise purchased 

by-and Imported under 

(Name of importer) 

entry No.-dated__ 19__, has 

been made, or irrevocably secured. In the 
manner and through the use of the 
amounts and kinds of currency stated be¬ 
low: 

(a) Payment was made by the use of 


(Kind or kinds of currency. $, RM, £ Sw. 

-in the amount of_ . 

fcs., etc.) 

Note: If payment has been made by the 
use of more than one type of currency, each 
type and the amount of each should be de¬ 
clared above. The transactions giving rise 
to each type of currency and the method of 
remittance of each type should be declared 
in the appropriate places on this form. 

(b) Currency (other than dollars and 
other than Reichsmarks acquired by special 

means—see Item 3). namely _ 

(Kind of •'frec ,, 

- used 


foreign currency. RM, £. Sw. fcs., etc.) 
in payment was purchased from_ 





(Name of 
at 

seller) 


(Date) 

(Rate 


of exchange at which purchased) 


2. Dollars or “free” foreign exchange 
(other than Reichsmarks acquired by special 
means—see Item 3) in full or part payment 
was remitted in the following manner: 


(a) Cable transfer: _ 

(Date) 


(Sending bank) 

(Receiving bank) 

(Payable to) 

(Amount and kind of 
currency) 

(b) Check or demand draft:__ 

(Date) 

(Drawn by) 

(Drawn on) 

(Payable to) 

(Amount and kind of 
currency) 

If drawn under letter of credit, give fol¬ 
lowing information: 

Issuing bank_ 


Number of credit _. 


Date of credit_ 


(c) Time draft: __ 

_days after- 

(Sight or date) 

(Draft dated) 

(Acceptance dated) 

(Drawn by) 

(Drawn on) 

(Payable to) 

(Amount and kind of currency) 


Page 
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If drawn under letter of credit, give fol¬ 
lowing information: 

Issuing bank- 

Number of credit_-—. 

Date of credit- 

(d) Bank notes or any other form of 

remittance: 


(Give details) 

3. Reichsmarks acquired by one of the 
special means listed below were remitted 
in full or part payment as declared below: 

(a) Originally and continuously owned 

blocked credits: ---— 

(In the name of) 


(Description of transaction giving rise to 
blocked credits) 


(Date of origin of blocked credits) 

..... R. M... 

(Paid to) (Amount) 

(Means of remittance) 

(b) Funds transferred from German “In¬ 
land Account": - 


(Name of owner of "Inland Account") 


(Bank holding "Inland Account") 

..R. M-- 

(Paid to) (Amount) 


(Means of remittance) 

The Reichsmarks in this Inland Account 
accrued from the following transaction: 


(Number of units—tons, lbs., etc.) 

of__ was 

(Name of commodity) 

purchased from _ 

(Name of seller) 

on __ at_ 


(Date of purchase) 

(Currency and unit price of purchase) 

and sold to_ 

(Name of purchaser in Germany) 

on-- at_ 

(Date of sale) 


(Currency and unit price of sale) 

(c) Direct commodity barter exchange: 
The contractual basis of the commodity 
barter exchange under which this merchan¬ 
dise was imported is as follows: 

. of 

(Number of units—tons, lbs., etc.) 


(Name of commodity or merchandise to be 
shipped to Germany) 

shall equal_ 

(Number of units—tons, lbs., etc.) 

of _____1 

(Name of commodity or merchandise to 
be imported) 


(Date of contract) (Total number of units 

imported on this entry) 

The name of the German party to this 

contract is _ 

(Name and address) 

The commodity or merchandise shipped 
or to be shipped to Germany was purchased 
from .._ _ 

(Name) (Address) 

at____ 

(Currency and unit price of purchase) 
In payment for the commodity or mer¬ 
chandise here Imported the German party to 
this contract accepts the commodity or mer¬ 
chandise exported under this contract at a 

value of... 

(Unit valued 

The amount of dollars or Reichsmarks 
credited by this exchange of goods is_ 


Give all additional details concerning the 
full contract terms: 


4. Full or part payment was made by none 
of the above methods but by the method 
described in full in an attached statement. 

Declaration 

I have not received and do not expect 
to receive any rebate, refund, discount, or 
credit, directly or indirectly, from the 
amounts paid and listed above nor have I 
paid nor will I pay in settlement for the 
merchandise imported under this entry any 
sum in excess of the amounts listed above. 
I am at liberty to sell the Imported mer¬ 
chandise to any buyer in the United States 
except for the restriction or obligation im¬ 
posed by-as follows: 


I further declare that all of the state¬ 
ment made herein and all the accompany¬ 
ing evidences submitted are correct and true 
to the best of my knowledge and belief 
and that my records and accounts will be 
made available to officers of the customs 
whenever required. 

(Signed) -- 

[F. R. Doc. 39-1984; Filed. June 7. 1939; 

12:57 p. m.| 


TITLE 30—MINERAL RESOURCES 

NATIONAL BITUMINOUS COAL 
COMMISSION 

| General Docket No. 15] 

In the Matter of the Establishment of 
Minimum Prices and Marketing Rules 
and Regulations: In re Rules and 
Regulations Incidental to the Sale 
and Distribution of Coal by Code 
Members as Established by the Com¬ 
mission for Districts Nos. 1, 2. 3, 4, 
5, 6, 7. 8, 9, 10. 11. 12, 13, 14. 15, 16. 
17, 18, 19, 20. 22. and 23 

AN ORDER ESTABLISHING RULES AND REGU¬ 
LATIONS INCIDENTAL TO THE SALE AND 
DISTRIBUTION OF COAL BY CODE MEMBERS 
WITHIN DISTRICTS NOS. 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20. 22, AND 23 

Whereas, pursuant to Orders Nos. 244, 
248 and 250 of the Commission, the Dis¬ 
trict Boards for each of the several dis¬ 
tricts proposed and submitted to the 
Commission rules and regulations inci¬ 
dental to the sale and distribution of 
coal by code members within their re¬ 
spective districts, as provided by Section 
4, II (a) of the Act, and 
Whereas, pursuant to hearings here¬ 
tofore held in this Docket No. 15. the 
Commission made Findings of Fact and 
Conclusions relating to said proposals, 
and approved, disapproved, or modified 
said proposals for the purpose of coor¬ 
dination, as provided by Section 4, n 
(a) of the Act, and 

Whereas, the Commission by its Orders 
Nos. 253, 254. 255, 256, 259, 260, 261, 264, 
and 266, directed the District Boards 
for each of Districts Nos. 1, 2, 3. 4. 5, 6. 
7, 8, 9, 10, 11, 12, 13. 14, 15, 16, 17, 18, 


19, 20, 22 and 23 to coordinate the said 
rules and regulations, as approved by 
the Commission for the purpose of co¬ 
ordination, and 

The District Boards for Districts Nos. 
14, 16, 18 and 23, having reported to the 
Commission that they had coordinated 
said approved rules and regulations as 
to consuming market areas common to 
said Districts and having submitted to 
the Commission such coordinated rules 
and regulations, and 

The District Board for District No. 20 
having reported that it had coordinated 
said approved rules and regulations as 
to all consuming market areas common 
to Districts Nos. 14, 16, 18, 20 and 23. 
with the exception of the rule relating 
to substitution which said District Board 
modified, and said District Board having 
submitted to the Commission such co¬ 
ordinated Rules and regulations together 
with such modified rule, and 

The District Boards for Districts Nos. 
1. 2, 3, 4. 5. 6, 7. 8, 9. 10. 11, 12. 13, 15, 
17. 19 and 22, having reported to the 
Commission that they were unable to 
coordinate said rules and regulations as 
to all of their common consuming mar¬ 
ket areas, and 

The Commission, in lieu of said Dis¬ 
trict Boards Nos. 1, 2, 3. 4. 5. 6, 7. 8, 9, 
10, 11, 12, 13, 15, 17, 19 and 22, pursuant 
to Section 6 (a) of the Act and Order 
No. 268 of the Commission, having co¬ 
ordinated the rules and regulations inci¬ 
dental to the sale and distribution of 
coal by code members of the said dis¬ 
tricts, and 

Whereas, the Commission, by its order 
dated April 1, 1939. directed that a hear¬ 
ing be held in the Commission Hearing 
Room, Washington, D. C., on the 17th 
day of April. 1939, on the rules and reg¬ 
ulations as coordinated by the Commis¬ 
sion for Districts Nos. 1, 2, 3, 4, 5. 6, 7, 
8. 9, 10, 11, 12. 13, 15, 17, 19 and 22. and 
by its Orders dated April 3, and April 8, 
1939, directed that a hearing be held on 
April 19, 1939, on the rules and regula¬ 
tions as coordinated by the District 
Boards for Districts Nos. 14, 16. 18, 20 
and 23, and the proposed rule relating to 
substitution submitted by District Board 
No. 20, for the purpose of receiving evi¬ 
dence to enable the Commission to es¬ 
tablish rules and regulations incidental 
to the sale and distribution of coal by 
code members within Districts Nos. 1, 2. 
3, 4, 5, 6. 7, 8, 9, 10. 11. 12, 13, 14, 15. 16, 
17, 18, 19. 20. 22 and 23, and 

Whereas, after reasonable public no¬ 
tice having been given thereof, said 
hearings were commenced at the time 
and place stated and concluded on the 
21st day of April, 1939, after all inter¬ 
ested parties were afforded a full oppor¬ 
tunity to be heard, and the evidence be¬ 
ing adduced, the Commission, upon con¬ 
sideration thereof, has made “Findings 
of Fact and Conclusions'* relating to such 
evidence, which Findings of Fact and 
Conclusions, dated May 25, 1939, axe 



















































2312 


FEDERAL REGISTER, Thursday, June 8, 1939 


on file at the Office of the Sec¬ 
retary of the Commission, Washington, 
D. C., and which are by this reference 
incorporated herein and made a part 
hereof, and the Commission having de¬ 
termined that the ‘'Marketing Rules and 
Regulations Incidental To The Sale And 
Distribution Of Coal (Within The Do¬ 
mestic Market As Described In The Bi¬ 
tuminous Coal Act Of 1937) by Code 
Members Within Districts Nos. 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19. 20. 22 and 23”, as the same 
are set forth in said Findings of Fact 
and Conclusions, are reasonable and nec¬ 
essary, are not inconsistent with the re¬ 
quirements of Section 4 of the Act, are 
in conformance with the standards of 
fair competition established by Section 
4, n (i) of the Act, and are properly co¬ 
ordinated in common consuming market 
areas on a fair competitive basis; 

Now, therefore, pursuant to the pro¬ 
visions of the Bituminous Coal Act of 
1937, the National Bituminous Coal 
Commission hereby establishes and pre¬ 
scribes the “Marketing Rules and Regu¬ 
lations Incidental To The Sale And Dis¬ 
tribution Of Coal (Within The Domestic 
Market As Described In The Bituminous 
Coal Act Of 1937) by Code Members 
Within Districts Nos. 1, 2, 3, 4. 5, 6. 7, 
8, 9. 10, 11, 12, 13. 14, 15, 16, 17, 18. 19. 
20, 22 and 23”, as the same are set forth 
in the “Findings of Fact and Conclusions 
of the Commission”, dated May 25, 1939, 
made and filed herein; said marketing 
rules and regulations shall be and be¬ 
come effective coincidental with the ef¬ 
fective date of the minimum prices for 
the sale of coal by code members to be 
hereafter established pursuant to the 
provisions of the Bituminous Coal Act 
of 1937. 

The Secretary of the Commission is 
hereby directed to cause a copy of this 
Order, together with the aforesaid “Find¬ 
ings of Fact and Conclusions”, to be 
published forthwith in the Federal Reg¬ 
ister; and to cause copies of same to be 
mailed to the Secretary of each District 
Board, to the Consumers' Counsel and 
to all parties who have entered their ap¬ 
pearances herein; and shall cause copies 
thereof to be made available for inspec¬ 
tion by all interested parties at the Office 
of the Secretary of the Commission, 
Washington, D. C., and at each of the 
Statistical Bureaus of the Commission; 
and to cause copies of this Order to¬ 
gether with copies of said Marketing 
Rules and Regulations to be mailed to 
all code members in each of the several 
districts. 

By order of the Commission. 

Dated this 25th day of May 1939. 

[seal) F. Witcher McCullough, 
Secretary. 

Part 318— Marketing Rules and Regu¬ 
lations Incidental to the Sale and 

Distribution of Coal (Within the Do¬ 
mestic Market as Described in the 

Bituminous Coal Act of 1937) by 


Code Members Within District Nos. 
1, 2. 3, 4, 5. 6. 7. 8, 9. 10. 11. 12, 13, 
14, 15, 16, 17, 18, 19, 20, 22, and 23. # t 1 

Sec. 

318.1 Definitions. 

318.2 Sales agents. 

318.3 Discounts. 

318.4 Limitation of orders, agreements, op¬ 

tions and quotations. 

318.5 Spot orders. 

318.6 Contracts. 

318.7 Terms of payment. 

318.8 Use of coal analyses. 

318.9 Resale of coal refused in transit or 

at destination. 

318.10 Substandard preparation or quality. 

318.11 Substitutions. 

318.12 Miscellaneous. 

318.13 Unfair methods of competition. 

318.14 Penalties. 

§ 318.1 Definitions, (a) The term 
“person” as used herein, includes indi¬ 
viduals, firms, associations, partnerships, 
corporations, trusts, trustees, coopera¬ 
tives, receivers and trustees in bank¬ 
ruptcy and in other legal proceedings, 
and any other recognized forms of busi¬ 
ness organizations. 

(b) A “Sales Agent” is a person who. 
as agent of a Code Member (and there¬ 
fore without purchasing the coal) sells 
coal produced by such Code Member for 
him or on his behalf: Provided, That the 
term “Sales Agent” shall not include an 
individual (herein referred to as a 
“salesman”) who is regularly and con¬ 
tinuously employed by a Code Member, 
and who regularly devotes the major 
portion of his time to the solicitation of 
purchases of coal produced by his Code 
Member employer. 

(c) A “commission” is the total of all 
compensations and allowances received 
by a Sales Agent from a Code Member 
for services rendered in the sale of coal. 

(d) A “spot order” is a legal obliga¬ 
tion for the sale and purchase of coal, 
the delivery of which is stipulated to be 
made within not more than thirty (30) 
days from the effective date of the order, 
such effective date to be not more than 
fifteen (15) days from the date upon 
which the order was accepted. 

(e) A “contract” is a legal obligation 
for the sale and purchase of coal, the 
deliveries of which are stipulated to be 
made during a period longer than the 
maximum period specified for a spot 
order. 

(f) A “quotation” is an offer to sell 
coal which the offerer may withdraw 
prior to its being acted upon by the 
offeree. 


•§§ 318.1 to 318.14, inclusive, issued under 
the authority contained in sec. 2 (a), 50 
Stat. 72; 15 U.S.C., Sup. HI. 827. 

tin $$ 318.1 to 318.14, inclusive, the num¬ 
bers to the right of the decimal point corre¬ 
spond with the respective section numbers 
in the rules or regulations of the Commis¬ 
sion. May 25, 1939. 

J Established and prescribed by an Order 
entered in General Docket No. 15 on May 
25, 1939; to become effective coincidental 
with the effective date of the minimum 
prices for the sale of coal by code members 
to be hereafter established pursuant to the 
Bituminous Coal Act of 1937. 


(g) An “option” is an offer to sell coal 
acceptable within a time certain, during 
which time the offerer may not with¬ 
draw the offer without the consent of 
the offeree. 

(h) A “commitment” is the status of 
a contract between the time a quota¬ 
tion is accepted or an option is exercised 
and the time the contract is formally 
reduced to writing. 

(i) “Coal Commission” as used herein 
shall mean the National Bituminous 
Coal Commission established under the 
provisions of the Bituminous Coal Act 
of 1937. 

(j) “Act” as used herein shall mean 
the Bituminous Coal Act of 1937. 

(k) “District Board” as used herein 
shall mean any District Board estab¬ 
lished under the provisions of Section 4 
Part I (a) of the Act. 

(l) “Statistical Bureau” shall mean, 
unless otherwise specifically stated, the 
Statistical Bureau of the Coal Commis¬ 
sion for the District in which the coal 
involved in any transaction is produced, 
or the District in which is located a 
mine of a Code Member affected by any 
order or regulation. 

(m) “Minimum price” shall mean a 
minimum price established and made 
effective by the Coal Commission. 

(n) “Maximum price” shall mean a 
maximum price established and made 
effective by the Coal Commission. 

(o) The term “producer” includes all 
individuals, firms, associations, corpora¬ 
tions, trustees, and receivers engaged in 
the business of mining coal. 

(p) The terms “reconsignment” and/ 
or “diversion” as used herein shall mean 
a change in the original consignee or in 
the destination or route. 

(q) The term “transportation facili¬ 
ties” means railroad cars, vessels, trucks, 
or any other facilities used or useful in 
the transportation of coal. 

(r) A “Code Member” means a pro¬ 
ducer who has accepted and holds mem¬ 
bership in the Bituminous Coal Code 
promulgated under the Bituminous Coal 
Act of 1937. 

(s) “Cargo shipment” is a quantity of 
coal loaded into a vessel for transporta¬ 
tion via water. 

(t) “Bunker coal” or “vessel fuel” is 
that coal used aboard a vessel for con¬ 
sumption thereon. 

(u) The term “control” means the 
possession, direct or indirect, of the 
power to direct or cause the direction of 
the management and policies of a per¬ 
son, whether through the ownership of 
voting securities, by contract, or other¬ 
wise. 

(v) A “Distributor”, as used herein, 
means a person who has been registered 
with the Coal Commission as a Regis¬ 
tered Distributor, or to whom a Distribu¬ 
tor’s Permit has been granted, pursuant 
to the rules and regulations established 
by the Coal Commission to require the 
maintenance and observance of the 
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Prices and Marketing Rules and Regula¬ 
tions by Distributors.*! 

§ 318.2 Sales agents . (a) All sales of 

coal by Sales Agents of Code Members 
or their agents or authorized representa¬ 
tives, and the terms and conditions of 
such sales shall be subject to the Mar¬ 
keting Rules and Regulations from time 
to time established by the Coal Com¬ 
mission. 

<b) Each Code Member shall require 
compliance by all his Sales Agents and 
agents and employees of Sales Agents and 
agents with the provisions of the Bitu¬ 
minous Coal Code and of all rules and 
regulations, promulgations and determi¬ 
nations of the Coal Commission. 

(c) Each Code Member shall require 
ai: his Sales Agents clearly to set forth 
upon any offer, contract, spot order and 
Invoice, the name of such Code Member 
principal. If the name of the Sales 
Agent also appears in the transaction, 
then the above-mentioned forms shall 
also disclose the fact of agency relation¬ 
ship with the Code Member principal. 

<d) (1) Every contract for the ap¬ 
pointment of a Sales Agent by Code 
Members or by agents or authorized rep¬ 
resentatives of Code Members, or any 
modification thereof, shall be in writing 
and shall fully set forth therein all the 
terms and conditions of such contract, 
including the amount or basis of the 
Sales Agent’s commission. Certified 
copies of all such agency contracts en¬ 
tered into on or prior to the effective 
date of the establishment of the rules 
and regulations in this part and in effect 
on such date, shall be filed by the Code 
Member with the Statistical Bureau, or 
Bureaus, within twenty (20) business 
days after such date. A certified copy 
of an agency contract heretofore filed by 
a Code Member pursuant to Rule 3 of 
Section n of the Marketing Rules and 
Regulations established by Commission 
Order No. 88, dated November 29, 1937,* 
shall be deemed to have been filed as re¬ 
quired by this Subparagrraph without re¬ 
filing hereunder, if such contract con¬ 
tinues in force and effect without change: 
Provided , That the Code Member in the 
aforesaid period of twenty (20) business 
days notify the Statistical Bureau, or Bu¬ 
reaus, in writing that such contract is 
still in force and effect without modifica¬ 
tion or change. 

(2) Certified copies of all contracts ap¬ 
pointing Sales Agents or of agreements 
modifying any sales agency contract, en¬ 
tered into subsequent to the effective date 
of the rules and regulations in this part, 
shall be similarly filed by the Code Mem¬ 
ber within ten (10) business days after 
the date upon which such contracts or 
agreements have been entered into. 

(3) In the event of the termination of 
any sales agency contract other than by 
expiration according to its own terms, 
or in the event of rescission of any Sales 
Agency contract, the Code Member prin¬ 
cipal shall make a report to the Statisti- 


a 2 PR. 2558. See also 3 F.R. 541 DI. 


cal Bureau, or Bureaus, within ten (10) 
business days after the date of such 
termination or rescission., 

(e) (1) As to all coal sold by a code 
member otherwise than through a Sales 
Agent or through an employee regularly 
employed as a salesman by the Code 
Member at his principal place of busi¬ 
ness or at a regularly established sales 
office, such Code Member shall, not later 
than the last day of each month, file 
with the Statistical Bureau, or Bureaus, 
a list of all persons through whom, di¬ 
rectly or indirectly, any such coal was 
sold during the preceding calendar 
month, with a statement of the duration 
and character of their employment, the 
tonnage sold by. and the rate and 
amount of compensation paid to, each 
of them. 

(2) Not later than the last day of 
each month, each Code Member shall 
also file with the Statistical Bureau, or 
Bureaus, similar information obtained 
from his Sales Agents concerning sales 
of coal made during the preceding cal¬ 
endar month, by the Sales Agents’ rep¬ 
resentatives and employees other than 
salesmen employed at the principal place 
of business or at a regularly established 
sales office of the Sales Agent. 

(3) Not later than the last day of each 
month, each Code Member shall also file 
with the Statistical Bureau, or Bureaus, 
a statement showing the names and ad¬ 
dresses of Distributors to whom the Code 
Member or his Sales Agents sold coal 
during the preceding calendar month, 
the tonnage sold, and the amount of dis¬ 
count allowed to each such Distributor. 

(f) Within twenty (20) business days, 
after the effective date of the rules and 
regulations in this part, each Code 
Member shall file with the Coal Com¬ 
mission, Washington, D. C., a list show¬ 
ing the names and post office addresses 
of all his Sales Agents. Upon any 
change in said list, the Code Member 
shall notify the Coal Commission within 
ten (10) business days after such change 
takes place. 

(g) A list showing the names and post 
office addresses of Sales Agents and the 
Code Members for whom such agents act 
shall be published monthly by the Coal 
Commission. 

(h) All agency contracts and other 
information filed by Code Members in 
conformity with the foregoing regula¬ 
tions, other than the names and post 
office addresses of Sales Agents, shall 
be held by the Coal Commission as the 
confidential records of said parties and 
shall not be made public without the 
consent of the Code Member from whom 
the same shall have been obtained, ex¬ 
cept where such disclosure is required in 
any proceeding before the Coal Commis¬ 
sion by way of enforcement of the Act 
or upon the order of any court of com¬ 
petent jurisdiction. 

(i) From and after twenty (20) busi¬ 
ness days foUowing the effective date of 
the rules and regulations in this part, 
no Code Member or Sales Agent of a 


Code Member shall allow or pay, or ob¬ 
ligate himself to allow or pay, directly 
or indirectly, any commission to any 
Sales Agent: 

(1) Unless the contract of agency shall 
have been filed with the Statistical Bu¬ 
reau, or Bureaus, as hereinbefore re¬ 
quired, and 

(2) Unless the Sales Agent shall have 
agreed, in writing, with the Code Mem¬ 
ber to conform to and observe the mini¬ 
mum and maximum prices and Market¬ 
ing Rules and Regulations established 
by the Coal Commission and the Fair 
Trade Practice Provisions of the Act, 
as well as all proper Orders of the 
Coal Commission, and 

(3) Unless the Sales Agent shall have 
in good faith complied with the agree¬ 
ment as in subparagraph (2) above 
provided. 

(j) No commission shall be paid to a 
Sales Agent by a Code Member where 
a partial or complete ownership, direct, 
or indirect, or other control exists be¬ 
tween the purchaser and the sales 
agent: Provided, however , That a com¬ 
mission may be allowed and paid in a 
case where the Coal Commission has de¬ 
termined that such ownership or control 
is bona fide, is not established to secure 
an indirect price reduction, and is not 
within the prohibition of Paragraphs 11 
and 12 of Section 4, Part n (i) of the 
Act. 

(k) Where a Sales Agent is also en¬ 
gaged, directly or indirectly, in the busi¬ 
ness of retailing coal, no commission 
shall be paid or allowed to him by a 
Code Member on coal sold to another re¬ 
tailer who is either a Distributor or a 
Sales Agent of a Code Member: Pro¬ 
vided, however. That such commission 
may nevertheless be allowed in a case 
where the Coal Commission has deter¬ 
mined that such sales relationship is 
bona fide and would not result in evasion 
of the applicable minimum price. 

(l) A Code Member may not employ 
as a Sales Agent a retail coal dealer for 
the sale of the Code Member’s coal 
through the yard of such retail coal 
dealer. *t 

§ 318.3 Discounts, (a) Code Members 
or their Sales Agents or Distributors 
may allow discounts from minimum 
prices on sales of coal only to persons 
authorized by the Coal Commission to 
receive such discounts, and such dis¬ 
counts shall not exceed the maximum 
discounts or price allowances prescribed 
by the Coal Commission upon such sales. 
Only one such discount may be allowed 
on one such sale. 

(b) No Code Member, or Sales Agent 
or a Distributor may offer or grant any 
discount or allowance from the appli¬ 
cable minimum prices for shipments on 
Government Bills of Lading, except as 
may be authorized by the Minimum 
Price Schedules established by the Coal 
Commission. 

(c) Every agreement for the sale of 
coal to a Distributor upon which a dis- 
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count is allowed shall contain the express 
provision that the discount is allowed 
upon the condition that the Distributor 
is authorized to accept and retain such 
discount.*! 

§ 318.4 Limitations of orders, agree¬ 
ments, options and quotations, (a) Sub¬ 
ject to further order of the Coal Com¬ 
mission, no Code Member or Sales Agent 
of the Code Member or Distributor shall 
enter into any agreement or order for 
the sale of coal providing for delivery 
for a period in excess of that authorized 
for a spot order, and no prices shall be 
less than the applicable minimum prices 
in effect at the time of the delivery of 
the coal thereunder: Provided , however. 
That contracts for periods not exceeding 
one (1) year may be made with agencies 
of the Federal Government or with 
agencies of State or local governments, 
where the contract is entered into 
through competitive bidding, or in the 
absence of competitive bidding, where 
by virtue of an express exemption in the 
statute or ordinance such agencies may 
enter into contracts for the purchase of 
coal without regard to competitive 
bidding. 

Provided, further. That contracts may 
be made providing for delivery over a 
period not in excess of twelve (12) 
months upon special permission and ap¬ 
proval of the Coal Commission, upon a 
showing of the necessity of meeting the 
long term competition of oil, gas, or other 
forms of fuel and energy, or for such 
other reasons as the Commission may 
deem appropriate in order to further the 
effectual administration of the Act. 

(b) Options and quotations for the sale 
of coal may be given by a Code Member, 
Sales Agent, or Distributor for a period 
not exceeding fourteen (14) days: Pro¬ 
vided, however, That in connection with 
offers to sell to the United States Gov¬ 
ernment, or States or political subdivi¬ 
sions thereof, options may be given for a 
period not exceeding forty-five (45) days 
from the date of the offer or from the 
final date for the filing of offers. If the 
applicable minimum price is increased 
beyond the quoted price and the option 
shall not have been exercised, or the quo¬ 
tation accepted at the time of such 
increase, the option or quotation shall 
thereupon become null and void. 

(c) All options must be made or con¬ 
firmed in writing. Every Code Member 
or his Sales Agent or a Distributor shall 
require of his offeree that the acceptance 
of a quotation shall be made or confirmed 
in writing and that the exercise of an 
option be in writing.*! 

§ 318.5 Spot orders, (a) A spot order 
shall be in writing or confirmed in writ¬ 
ing within five (5) business days from 
the date of the making thereof. 

(b) Each spot order shall among other 
things not inconsistent herewith contain 
the following conditions which shall 
either be endorsed upon the form of the 
order or upon the written confirmation 
thereof by the Code Member or his Sales 


Agent or a Distributor, the meaning and 
effect of which shall not be changed or 
altered by any other provision of the 
order: 

(1) If the price herein named is f. o. b. 
any point other than the originating 
mine, such price shall be increased by 
the amount and at the time of any in¬ 
crease in the published freight rate in¬ 
cluded in such price and becoming effec¬ 
tive during the period of the order. 

(2) The buyer shall notify the seller in 
writing of all reconsignments or diver¬ 
sions, except that such notification is not 
necessary where the coal is purchased for 
and used as railroad fuel and the recon¬ 
signment or diversion does not result in 
a change in the applicable price. In the 
case of reconsignment or diversion, the 
seller shall charge and the buyer, shall 
pay not less than the applicable minimum 
price prescribed for such coal at the time 
of the reconsignment or diversion for 
delivery to the destination to which such 
shipment is actually delivered and for 
the use to which it is actually applied. 

(3) The coal shipped pursuant to this 
order is sold and purchased upon the 
following conditions: 

(i) If the coal is sold for consumption 
or processing, it shall be used in the 
plant or plants named herein and for 
the use stated herein; 

(ii) In case the coal is applied by the 
buyer to a use other than that stated 
herein, the buyer shall notify the seller 
in writing and the seller shall charge and 
the buyer shall pay not less than the 
applicable minimum price for such coal 
in effect at the time of such change in 
application, for the use to which it is 
actually applied. 

<4) If the shipments called for by this 
order are not completed within thirty 
(30) days from the effective date of this 
order, the unfilled portion of tills order 
shall not be delivered. 

(c) All the terms and conditions of 
a sale of coal must be fully and expressly 
set forth either in the spot order or in 
the written confirmation thereof and 
such spot order or written confirmation 
thereof shall specifically contain all the 
terms required by § 318.6 (a) of the 
rules and regulations in this part. 
Within ten (10) business days after the 
date of the making of a spot order or 
the date of the written confirmation 
thereof, the Code Member or his Sales 
Agent or a Distributor shall file with the 
Statistical Bureau, or Bureaus, a copy of 
such spot order or confirmation. Any 
modification of a spot order must also be 
made in writing and filed with the Sta¬ 
tistical Bureau, or Bureaus, in the same 
manner. 

<d) All spot orders for the sale of coal, 
the minimum price of which is subject 
to seasonal increase, or decrease, shall 
provide that the price payable thereunder 
shall be not less than the applicable 
minimum price in effect at the time of 
delivery.*! 


§ 318.6 Contracts. Upon the revo¬ 
cation or suspension of § 318.4 (a) of the 
rules and regulations in this part, Code 
Members or Sales Agents of Code Mem¬ 
bers or Distributors may thereafter en¬ 
ter into contracts for the sale and deliv¬ 
ery of coal upon the following terms 
and conditions: 

(a) Every contract shall be in writing 
and shall express the entire agreement 
between the parties. The contract shall 
clearly state the date of execution, the 
effective date, the expiration date, the 
price agreed upon, the terms of pay¬ 
ment, the size and grade of coal, the 
number of cars or tonnage to be shipped, 
the name of the Code Member, the 
name of the originating mine or mines, 
the destination to which the coal is to 
be shipped, and, where the coal is pur¬ 
chased for consumption or processing, 
the use to which the coal is to be applied. 
Contracts may also be made either (1) 
calling for a buyer’s entire requirements 
or a stated percentage of his require¬ 
ments, showing the maximum tonnage 
to be shipped thereunder; or (2) cov¬ 
ering a buyer’s requirements and stating 
the estimated tonnage to be shipped 
with an allowable overshipment of not 
exceeding ten GO) per cent of such es¬ 
timated tonnage. The provisions of this 
paragraph relating to quantity shall 
not apply to contracts made with agen¬ 
cies of the Federal, State or local gov¬ 
ernments in case the terms required to 
be submitted in a bid or offer for such 
contract are in conflict with such pro¬ 
visions. 

(b) No contract for the sale of coal 
shall provide for delivery to commence 
at a date later than ninety (90) days 
from the date upon which such contract 
is entered into. 

(c) No contract shall be made at a 
price below the applicable minimum 
price as established by the Coal Com¬ 
mission at the time of the making of the 
contract and every contract shall pro¬ 
vide that the price to be paid for the 
coal to be delivered thereunder shall be 
not less than the applicable minimum 
price in effect at the time of delivery. 

(d) All contracts for the sale of coal, 
the minimum price of which is subject 
to seasonal increase or decrease, shall 
provide that the price payable thereun¬ 
der shall be not less than the applicable 
minimum price in effect at the time of 
delivery. 

(e) No contract shall provide for de¬ 
livery over a period in excess of twelve 
(12) months except by special permis¬ 
sion and approval of the Coal Commis¬ 
sion, upon a showing of the necessity 
of meeting the long term contract com¬ 
petition of oil, gas. or other forms of 
fuel and energy, or for such other rea¬ 
sons as the Coal Commission may deem 
appropriate in order to further the ef¬ 
fectual administration of the Act. 

(f) Any change in the terms of a con¬ 
tract shall be evidenced by a written 
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agreement and shall conform to all the 
requirements set forth in the rules and 
regulations in this part. 

(g) A report of every commitment 
shall be filed with the Statistical Bu¬ 
reau or Bureaus, within fifteen (15) 
business days from the date of the 
making of the agreement. Such report 
shall set forth all the terms and con¬ 
ditions of the commitment. A true 
copy of every contract and of any agree¬ 
ment for modification thereof shall be 
filed with the Statistical Bureau or Bu¬ 
reaus, within fifteen (15) business days 
from the date of execution of such con¬ 
tract or agreement for modification: 
Provided, however, That a report of the 
commitment need not be filed if a copy 
of the contract is filed within fifteen 
(15) business days from the date of the 
commitment. 

(h) Each contract shall among other 
things not inconsistent herewith con¬ 
tain the following provisions, the mean¬ 
ing and effect of which shall not be 
changed or altered by any other provi¬ 
sions of the contract: 

(1) This contract and the perform¬ 
ance of all provisions thereof are ex¬ 
pressly subject to the Bituminous Coal 
Act of 1937. and the proper orders and 
regulations issued thereunder by the 
National Bituminous Coal Commission. 

(2) If the price herein named is f. o. b. 
any point other than the originating 
mine, such price shall be increased by 
the amount and at the time of any in¬ 
crease in the published freight rate in¬ 
cluded in such price and becoming effec¬ 
tive during the period of the contract. 

(3) The buyer shall notify the seller in 
writing of all reconsignments or diver¬ 
sions, except that such notification is 
not necessary where the coal is pur¬ 
chased for and used as railroad fuel and 
the reconsignment or diversion does not 
result in a change in the applicable min¬ 
imum price. In the case of any recon¬ 
signment or diversion, the seller shall 
charge and the buyer shall pay not less 
than the applicable minimum price pre¬ 
scribed for such coal at the time of the 
reconsignment or diversion for delivery 
to the destination to which such ship¬ 
ment is actually delivered and for the 
use to which it is actually applied. 

(4) The coal shipped pursuant to this 
contract is sold and purchased upon the 
following conditions: 

(i) If the coal is sold for consumption 
or processing, it shall be used in the 
plant or plants named herein and for 
the use stated herein; 

(ii) In case the coal is applied by the 
buyer to a use other than that stated 
herein, the buyer shall notify the seller 
in writing and the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price for such 
coal in effect at the time of such change 
in application, for the use to which it is 
actually applied. *t 

§ 318.7 Terms of payment. The 
price and fair trade practice provisions 


of the Act shall not be evaded or vio¬ 
lated by a Code Member, or his Sales 
Agent, or a Distributor, through the use 
of terms of payment, and in no instance 
shall terms of payment be more favor¬ 
able than the following: 

(a) On rail, river, ex-river, or truck 
shipments, the date of payment of in¬ 
voices for coal sold shall be on or be¬ 
fore the twentieth day of the month 
following the month in which shipment 
was made. 

Note: As to District No. 16, paragraph 
(a) Is applicable only for coal sold to an 
Industrial consumer. As to coal sold to 
persons other than Industrial consumers 
or railroads, the date of payment for in¬ 
voices shall be not later than the tenth 
(10th) day of each calendar month for 
all coal shipped during the preceding cal¬ 
endar month. 

(b) On tidewater cargo shipments the 
date of payment shall be not more than 
thirty (30) days from date of vessel 
bill of lading, and where coal is sold 
f. o. b. mines for tidewater cargo ship¬ 
ment, on or before the twentieth day of 
the month following the month in which 
the coal is dumped. 

(c) Payment for all tidewater Bunker 
coal supplied for foreign vessels shall 
be by cash on delivery or on or before 
the twentieth (20th) day of the month 
following delivery, or by master’s draft 
on owners in United States currency at 
not exceeding fifteen (15) days’ sight 
at supplier’s option. When drafts are 
accepted in payment, all bank charges 
for collection, exchange, stamps, etc., 
shall be for owner’s account. Payment 
for tidewater bunker coal supplied for 
American vessels shall be made by cash 
on delivery or on or before the twentieth 
(20th) day of the month following de¬ 
livery, at supplier’s option. 

Payment for coal shipped for vessel 
fuel, and delivered into vessels at ports 
on the Great Lakes or tributary waters 
thereof, shall be made on or before the 
twentieth (20th) day of the month fol¬ 
lowing such delivery. 

(d) On lake cargo shipments, the date 
of payment shall be not more than sixty 
(60) days from date of vessel bill of 
loading, and where coal is sold f. o. b. 
mines for lake cargo shipments, on or 
before the twentieth (20th) of the sec¬ 
ond month following the month in which 
dumped. 

(e) On all coal sold to railroads, the 
date of payment shall be on or before 
the twenty-fifth (25th) day of the 
month following the date of shipment. 

(f) Invoices shall be paid in full in 
United States currency, or funds equi¬ 
valent thereto, not later than the due 
date. 

(g) No portion of the sale price may 
be withheld by agreement between the 
buyer and the seller based upon any un¬ 
adjusted claim of the buyer. 

(h) No sale, delivery, or offer for sale 
of coal shall be made upon any condi¬ 
tion, express or implied that any por¬ 
tion of the sale price may be withheld 
by the buyer, or deposited in escrow, 


pending or based upon a determination 
of the constitutionality of any provision 
of the Act, of the jurisdiction of the 
Coal Commission, or the validity or ap¬ 
plicability of any order of the Coal 
Commission. 

(i) Where the due date of the ac¬ 
count is extended by agreement of the 
parties, express or implied, or where pay¬ 
ment is made by note, trade acceptance, 
or other form of indebtedness, the seller 
shall charge and the buyer shall pay in¬ 
terest from and after the due date of 
the account at the rate of not less than 
five (5%) per centum per annum. 

Note: As to District 16, the following 
sentence shall be added to paragraph (1): 

Every Code Member or his Sales Agent 
shall each month report to the Statistical 
Bureau, and the District Board for the Dis¬ 
trict in which he is located, every case in 
which an overdue payment or a note, trade 
acceptance, or other form of indebtedness, 
has been accepted In settlement of any ac¬ 
count, setting forth all the conditions of 
such overdue payment, note, trade accept¬ 
ance, or other form of indebtedness. 

(j) Transportation charges shall not 
be paid by a Code Member, his Sales 
Agent, or a Distributor, except to pre¬ 
pay stations as published in current rail¬ 
way tariffs or on shipments to the United 
States Government. States or political 
sub-divisions thereof, and except as au¬ 
thorized in the minimum price sched¬ 
ules. Where freight Is thus prepaid, ex¬ 
cept as authorized in the minimum price 
schedules, the amount thereof shall im¬ 
mediately, upon receipt of the freight 
bill or notice of sight draft payment, be 
invoiced to the buyer for immediate pay¬ 
ment. 

(k) Except as provided in § 318.10 of 
the rules and regulations in this part, 
no Code Member, his Sales Agent, or a 
Distributor, shall accept as payment in 
full for any account for the sale of coal 
any amount which is less than the ap¬ 
plicable minimum price for the quantity 
of coal involved: Provided, however, 
Tliat a Code Member, his Sales Agent, 
or a Distributor, may enter into a bona 
fide general creditors’ composition with 
other creditors of a defaulting purchaser. 
A copy of such creditors* composition 
shall be filed with the Statistical Bureau 
within ten (10) business days from the 
date of the making thereof. 

(l) This section shall not be construed 
as requiring Code Members. Sales Agents 
of Code Members, or Distributors to ex¬ 
tend to each purchaser the full credit 
terms herein permitted, but each Code 
Member, his Sales Agent, or a Distribu¬ 
tor shall be free to determine as to each 
purchaser whether credit shall be ex¬ 
tended, and the terms of credit, if al¬ 
lowed. provided such terms are not more 
favorable than as herein provided. * 

(m) The agreement by a Code Mem¬ 
ber, his Sales Agent, or a Distributor, ex¬ 
press or implied, to extend credit to his 
vendee for a period longer than that 
authorized by the rules and regulations 
in this part, with the effect of violating 
the minimum prices applicable or the 
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Unfair Methods of Competition prohib¬ 
ited by the Act, shall constitute a viola¬ 
tion of the rules and regulations in this 
part and of the Bituminous Coal Code. 
The continued sale and delivery by a 
Code Member, his Sales Agent, or a Dis¬ 
tributor, to his vendee who defaults in 
payment within the applicable maximum 
period of credit herein prescribed, in the 
absence of payment of interest or the 
enforcement by the Code Member, his 
Sales Agent, or Distributor of the claim 
for interest, shall establish a prima facie 
presumption of the existence of such 
implied agreement.*! 

$ 318.8 Use of coal analyses . (a) No 
analysis of coal shall be utilized by a 
Code Member, his Sales Agent or a Dis¬ 
tributor, in selling or offering for sale 
any coal produced by a Code Member, 
whether or not the analysis is a term in 
the offer or sale, unless the Code Member, 
the Sales Agent or the Distributor shall 
have filed with the Statistical Bureau or 
Bureaus and the District Board for the 
District in which the coal is produced, 
a report of analysis or analyses as used 
or proposed to be used by him. Such 
report shall show the following: 

(1) The name of the Code Member 
producer. 

(2) The name of the mine or mines. 

(3) The name or geological number 
of the seam or seams from which the coal 
is produced. 

(4) The name of the size, and, if 
screened, the dimension or dimensions of 
the screen or screens over and/or through 
which the coal is prepared. 

(5) Whether the analysis is represent¬ 
ative of the entire production of such 
size of coal, or whether it represents 
only a portion of such production seg¬ 
regated by selective mining, selective 
preparation, actual analysis made at the 
mine, or in any other manner. 

(6) That such analysis is representa¬ 
tive of the grade and size of the coal as 
regularly produced by the Code Member 
and as loaded directly into transporta¬ 
tion facilities for shipment to market 
and that the Code Member is prepared 
to make deliveries of coal of substan¬ 
tially the quality and character as shown 
by the analysis. 

(7) That each such analysis is not 
less than a proximate analysis showing 
moisture content, ash, volatile matter, 
fixed carbon, and also sulphur and Brit¬ 
ish thermal units and ash softening tem¬ 
perature: Provided, That if in offering 
or selling coal the Code Member, Sales 
Agent or Distributor utilizes an analysis 
which does not include all the items 
enumerated in this subparagraph (7), 
he may file a report of such analysis as 
is utilized by him in offering and selling 

*his coal. 

<b) Every analysis used in selling, or 
offering for sale, any particular kind, 
quality, or size of coal shall be accom¬ 
panied by a statement to the effect that 
a copy of such analysis has been prop¬ 


erly filed with the Statistical Bureau and 
the District Board. 

(c) All reports of analyses so filed 
shall be subject to inspection at the of¬ 
fice of the Statistical Bureau and at the 
office of the Coal Commission, Washing¬ 
ton, D. C., at any time during office 
hours by any interested person, and may 
be considered by the District Board and 
the Coal Commission in determining 
from time to time proper classification 
of the coals produced by the Code Mem¬ 
ber. 

(d) Any analysis of the coal of a 
Code Member made by or in behalf of 
a consumer and accepted by the Code 
Member, his Sales Agent or a Distribu¬ 
tor as the basis for an adjustment of 
price under any contract or order shall 
be filed by the Code Member, his Sales 
Agent or Distributor with the District 
Board and the Statistical Bureau, not 
later than the last day of the month 
following the month in which the ad¬ 
justment is made. 

(e) No agreement or order for the sale 
of coal produced by a Code Member, 
made upon a penalty or a premium and 
penalty basis, shall be entered into or 
accepted by a Code Member, his Sales 
Agent or a Distributor unless the analy¬ 
sis upon which the premium and penalty 
clause is based has been previously filed 
as required by paragraph (a) of this 
section. Such analysis shall be accom¬ 
panied by a statement setting forth in 
full the terms of the premium and pen¬ 
alty provisions of the proposed contract 
or order. 

(f) From and after the effective date 
of the rules and regulations in this part, 
no Code Member, his Sales Agent or a 
Distributor shall enter into or perform 
any agreement made upon a penalty or 
a premium and penalty basis which will 
permit the sale of coal at an aggregate 
contract price below the applicable min¬ 
imum price or prices established by the 
Coal Commission for the coal sold and 
delivered upon such agreement subse¬ 
quent to said effective date.*! 

§ 318.9 Resale of coal refused in 
transit or at destination. 1. Where coal 
is refused by a consignee in transit or at 
destination, the Code Member, his Sales 
Agent or a Distributor may sell the same 
at the best obtainable price, provided 
that in each case the Code Member, his 
Sales Agent or a Distributor shall file 
with the Statistical Bureau or Bureaus 
and the Code Member or his Sales Agent 
shall file with the District Board for the 
District in which the coal is produced, 
within ten (10) business days from the 
date of such resale, a copy of the invoice 
to the consignee, a copy of the invoice 
to the purchaser upon the resale, and a 
statement giving the following: 

(a) Reasons for the refusal. 

(b) Facts resulting from the investi¬ 
gation of the complaint. 

(c) Amount of compensation, if any, 
paid upon the resale. 


(d) A copy of the carrier’s notice of 
refusal or a notice of reconsignment and 
such other pertinent information and 
facts as may be offered in proof of the 
necessity for such resale. 

(e) A signed and verified statement 
that the provisions of the Bituminous 
Coal Code and the rules and regulations 
in this part other than as to price have 
not been violated or evaded.*t 

§ 318.10 Substandard preparation or 
quality . (a) Where any claim of allow¬ 

ance or counterclaim is requested by a 
buyer for any delivery of coal claimed to 
be substandard in preparation or quality, 
or where it is claimed by the buyer that 
due to an error on the part of the shipper 
the buyer has incurred additional ex¬ 
pense in accepting the shipment, the 
Code Member, his Sales Agent or a Dis¬ 
tributor may, within a reasonable time 
after delivery of the coal, make settle¬ 
ment and agree with the buyer upon an 
amount reasonably to be deducted for 
such inferior coal of on account of such 
error and may accept payment therefor 
at less than the applicable minimum 
price: Provided, That in each such case 
the Code Member, the Sales Agent or the 
Distributor shall within ten (10) busi¬ 
ness days after granting such allowance 
file with the District Board of the Dis¬ 
trict in which the coal originated and 
the Statistical Bureau of the Coal Com¬ 
mission a verified statement giving the 
following information, except that the 
Distributor is not required to file such 
statement with the District Board. 

(1) The name and address of the con¬ 
signee and the reason for the request 
for the allowance. 

(2) The price at which the coal was 
sold, the tonnage delivered, the name 
of the mine, the Code Member, the date 
of shipment, the grade and size of coal, 
the destination, and the amount of al¬ 
lowance or adjustment made. 

(3) Such other pertinent information 
and facts as may be offered in proof 
of the necessity for such reduction or 
allowance. 

(4) A statement that the adjustment 
has not been made with the purpose or 
intent of evading the price provisions 
of the Act. 

The Code Member, his Sales Agent 
or a Distributor shall also file, together 
with the statement, a written claim duly 
executed by or on behalf of the buyer 
setting forth the amount claimed by way 
of deduction and the reasons for the 
complaint. 

(b) All such adjustments and allow¬ 
ances shall be subject to review by the 
Coal Commission. *t 

$ 318.11 Substitutions. No substitu¬ 
tion may be made, upon any spot order 
or contract, of any grade or size of coal 
taking a minimum price higher than 
the price specified in such spot order 
or contract, except upon the following 
conditions: 







FEDERAL REGISTER, Thursday , June 8, 1939 


2317 


(a) The proposed substitution shall 
not be an express or implied condition 
of the spot order or contract. 

(b) The coal substituted must be either 
coal which the Code Member has al¬ 
ready produced and loaded into trans¬ 
portation facilities or coal which the Code 
Member is about to produce, and which 
substituted coal, in either case, cannot 
be sold promptly by the exercise of the 
usual sales effort. Such substitution must 
be limited to a specific tonnage for ship¬ 
ment on a specific spot order or contract 
and from a specific mine. 

(c) The substitution must be necessary 
as a temporary and emergency measure 
in order to continue the operation of the 
mine of the Code Member. 

(d) The substitution shall not be made 
except with the authorization of the pur¬ 
chaser and it shall not be made with the 
purpose or effect of conferring any ad¬ 
vantage on the purchaser or of securing 
any preference or advantage for the Code 
Member over his competitors. 

(e) Such substitution may only be 
made with the approval of a duly desig¬ 
nated representative of the Coal Com¬ 
mission and in each instance formal ap¬ 
plication therefor shall be made by the 
Cede Member upon forms provided by 
the Commission. The application is to 
be submitted to the Statistical Bureau 
of the District, If such application is 
approved, a written formal permit shall 
bt* issued prescribing the conditions in 
each case so approved. 

(1) The Code Member may make in¬ 
formal application by telegraph for a 
substitution permit setting forth briefly 
the substance of the information as re¬ 
quired in the formal application. In such 
case, the Code Member shall immediately 
confirm the telegraphic application by 
submitting the formal application for 
substitution provided by the Commission. 

(2) If the telegraphic application for 
substitution is approved, an informal 
telegraphic permit may be issued pre¬ 
scribing the conditions of substitution 
in each case so approved. Upon ap¬ 
proval of the formal application for sub¬ 
stitution, the informal permit shall be 
confirmed by the issuance of the formal 
permit as herein provided. 

(3) If a District Board so desires, it 
may appoint a representative who may 
propose recommendations to the duly 
designated representative of the Com¬ 
mission with respect to such applica¬ 
tions for substitution as may be sub¬ 
mitted to the Statistical Bureau of the 
District. 

(f) Substitution may be made by 
Code Members on spot orders and/or 
contracts for railroad fuel without prior 
approval of the representative of the 
<■ ommission: Provided. however , That 
the Code Members immediately shall file 
the form prescribed by the Commission 
with the Statistical Bureau. All substi¬ 
tutions made without the prior approval 

No. no-2 


of the representative of the Commission 
which are in violation of paragraphs 

(a), (b), (c), and (d), of this section 
will be deemed to be sales of coal below 
the established minimum price. 

(g) A monthly report of substitution 
permits shall be mailed by Code Mem¬ 
bers to the office of their District Board. 
The Commission may from time to time 
publish the essential facts as to all sub¬ 
stitution permits granted. 

(h) In each case of coal shipped un¬ 
der a substitution permit the invoice 
shall specifically show the permit num¬ 
ber and the size and grade of coal sub¬ 
stituted. *t 

§ 318.12 Miscellaneous —(a) General. 

(1) If, in converting a net or gross ton 
price, freight rate or freight rate differ¬ 
ential, the calculation extends to more 
than two (2) decimals, and the third 
decimal is 0.005 or more, it shall be 
added as 0.01, and if under 0.005, it shall 
be eliminated. 

(2) All coal shall be sold and invoiced 
on a price per ton basis, and all coal 
must be sold and invoiced under the size, 
price classification and other designa¬ 
tion therefor in the price schedule pub¬ 
lished by the Coal Commission. 

(3) Failure to file information re¬ 
quired by the rules and regulation in this 
part or the filing of false information, 
wilfully made, will subject the party 
failing to file the information required, 
or the party so filing, to the penalties of 
the Act and other penalties imposed by 
law. 

(4) Except where the context of the 
rule indicates the contrary, the rules and 
regulations in this part are applicable 
to transactions and in circumstances 
wherein the transgression thereof would 
result in either the violation of the ap¬ 
plicable minimum price as established 
by the Coal Commission or of the pro¬ 
hibited Unfair Methods of Competition. 

Note: The foUowing subparagraph is ap¬ 
plicable to Code Members In District No. 16 
only. 

(5) Pea or slack coal shall not be 
loaded for shipment* in box cars. 

(b) Advertising . (1) No deduction or 
allowance from invoice prices shall be 
granted by any Code Member, his Sales 
Agent or a Distributor to any purchaser 
for advertising which would have the 
effect of reducing the invoice price be¬ 
low the applicable minimum price. 

(2) Code Members or their agents or 
representatives or Distributors, either in¬ 
dividually or collectively, with or without 
financial participation by retailers of 
coal, may conduct advertising campaigns 
seeking to increase the use of coal. The 
amount of expenditures incurred by a 
Code Member, his agent or representa¬ 
tive or a Distributor for advertising shall 
be subject to review by the Coal Com¬ 
mission as to the good faith of the 
transaction. 

(c) Screening for buyer's account. The 
screening of mine run or re-screening of 


other grades of coal, sold and billed as 
such, for the buyer’s account for the pur¬ 
pose of keeping the resultant products 
separate in the shipment thereof is pro¬ 
hibited. 

(d) Coal confiscated or lost in transit. 
All coal confiscated or lost in transit shall 
be invoiced to the carrier at not less than 
the minimum price established for such 
coal for sale to the carrier at the place of 
confiscation or loss. 

(e) Reports of changes in use and re¬ 
consignments. All Code Members, or 
their Sales Agents or Distributors, shall 
on or before the last day of each month, 
furnish to the District Board and the 
Statistical Bureau for the District in 
which the coal originated full reports of 
all changes In use and all reconsignments 
and/or diversions made during the pre¬ 
ceding calendar month, and shall author¬ 
ize the carrier making such reconsign¬ 
ments to furnish complete information 
thereon to such Statistical Bureau; Pro¬ 
vided. however. That a Distributor is not 
required by this paragraph to make re¬ 
ports of reconsignments and changes in 
use to any District Board. 

(f) Revision of marketing rules and 
regulations. The rules and regulations 
In this part are subject to revision and 
amendment by further order of the Coal 
Commission. 

§ 318.13 Unfair methods of competi¬ 
tion. In accordance with the provisions 
of Section 4 n (i) of the Act, the follow¬ 
ing practices with respect to coal are 
unfair methods of competition and con¬ 
stitute violations of the Bituminous Coal 
Code: 

(a) The consignment of unordered 
coal, or the forwarding of coal which 
has not actually been sold, consigned to 
the producer or his agent: Provided, 
however, that coal which has not ac¬ 
tually been sold may be forwarded, con¬ 
signed to the producer or his agent at 
rail or track yards, tidewater ports, river 
ports, or lake ports, or docks beyond such 
ports, when for application to any of 
the following classes: Bunker coal, coal 
applicable against existing contracts, coal 
for storage (other than in railroad cars) 
by the producer or his agent in rail or 
track yard or on docks, wharves, or other 
yards for resale by the producer or his 
agent. 

(b) The adjustment of claims with 
purchasers of coal In such manner as to 
grant secret allowances, secret rebates, 
or secret concessions, or other price dis¬ 
crimination. 

(c) The prepayment of freight charges 
with intent to or having the effect of 
granting a discriminatory credit allow¬ 
ance. 

(d) The granting in any form of ad¬ 
justments, allowances, discounts, cred¬ 
its, or refunds to purchasers or sellers of 
coal, for the purposes or with the effect 
of altering retroactively a price previ¬ 
ously agreed upon, in such manner as 
to create price discrimination. 
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(e) The predating or postdating of 
any invoice or contract for the purchase 
or sale of coal, except to conform to a 
bona-fide agreement for the purchase or 
sale entered into on the predate. 

(f) The payment or allowance in any 
form or by any device of rebates, re¬ 
funds, credits, or unearned discounts, or 
the extension to certain purchasers of 
services or privileges not extended to all 
purchasers under like terms and condi¬ 
tions, or under similar circumstances. 

(g) The attempt to purchase business, 
or to obtain information concerning a 
competitor’s business by concession, gifts, 
or bribes. 

(h) The intentional misrepresentation 
of any analysis or of analyses, or of 
sizes, or the intentional making, causing, 
or permitting to be made, or publishing, 
of any false, untrue, misleading, or de¬ 
ceptive statement by way of advertising, 
invoicing, or otherwise concerning the 
size, quality, character nature, prepara¬ 
tion, or origin of any coal bought, sold, 
or consigned. 

(i) The unauthorized use, whether in 
written or oral form, of trade-marks, 
trade names, slogans, or advertising 
matter already adopted by a competi¬ 
tor. or any deceptive approximation 
thereof. 

(j) Inducing or attempting to induce, 
by any means or device whatsoever, a 
breach of contract between a competitor 
and his customer during the term of 
such contract. 

(k) Splitting or dividing commissions, 
brokers’ fees, or brokerage discounts, or 
otherwise in any manner directly or in¬ 
directly using brokerage commissions 
or jobbers’ arrangements or sale agen¬ 
cies for making discounts, allowances, 
or rebates, or prices other than those 
determined under this Act, to any in¬ 
dustrial consumer or to any retailers, or 
to others, whether of a like or different 
class. 

(l) Selling to, or through, any broker, 
jobber, commission account, or sales 
agency, which is in fact or in effect an 
agency or an instrumentality of a re¬ 
tailer or an industrial consumer or of 
an organization of retailers or indus¬ 
trial consumers, whereby they are" any 
of them secure either directly or indi-< 
rectly a discount, dividend, allowance, or 
rebates, or a price other than that de¬ 
termined in the manner prescribed by 
this Act. 

(m) Employing any person or ap¬ 
pointing any sales agent, at a compen¬ 
sation obviously disproportionate to the 
ordinary value of the service or services 
rendered, and whose employment or ap¬ 
pointment is made with the primary in¬ 
tention and purpose of securing prefer¬ 
ment with a purchaser or purchasers of 
coal.*t 

§ 318.14 Penalties . Section 5 <b) of 
the Bituminous Coal Act provides: 


* So in original. 


The membership of any such coal pro¬ 
ducer In such code and his right to an 
exemption from the taxes imposed by sec¬ 
tion 3 (b) of this Act, may be revoked by 
the Commission upon written complaint by 
any code member or district board, or any 
State or poUtic&l subdivision of a State, or 
the consumers’ counsel, after a hearing, with 
thirty days’ written notice to the member, 
upon proof that such member has wilfully 
violated any provision of the code or any 
regulation made thereunder: and in such 
a hearing any code member or district board, 
or any State or political subdivision of a 
State, or the consumers* counsel, or any 
consumer or employee, and the Commis¬ 
sioner of Internal Revenue, shall be entitled 
to present evidence and be heard: Provided, 
that the Commission, in its discretion, may 
in such case make an order directing the 
code member to cease and desist from vio¬ 
lations of the code and regulations made 
thereunder and upon failure of the code 
member to comply with such order the 
Commission may apply to a circuit court 
of appeals to enforce such order in accord¬ 
ance with the provisions of subsection (c) 
of section 6 or may reopen the case upon 
ten (10) days’ notice to the code member 
affected and proceed in the hearing thereof 
as above provided. 

The wilful violation of any of the rules 
and regulations in this part constitutes 
a violation of the Bituminous Coal Code 
within the meaning of Section 5 (b) of 
the Act. 

Section 5 (c) of Bituminous Coal Act 
provides: 

Any producer whose membership in the 
code and whose right.to an exemption from 
the tax imposed by Section 3 (b) of this 
Act shall have been revoked and canceled 
may apply to the Commission and shall 
have the right to have his membership in 
the code restored upon payment by him to 
the United States of double the amount of 
the tax provided in section 3 (b) upon the 
sales price at the mine, or the market value 
at the mine if disposed of otherwise than 
by sale at the mine, or if sold otherwise 
than through an arms’ length transaction, 
of the coal sold or disposed of by the code 
member in violation of the code or regula¬ 
tions thereunder (but in no case shall such 
sales price or market value be taken to be 
less than the minimum price established 
by the Commission for such coal and in 
effect at the time of such sale or other dis¬ 
posal), as found by the Commission under 
subsection (b) hereof. The Commission 
shall thereupon certify to the Commissioner 
of Internal Revenue and to the collector 
of internal revenue for the internal revenue 
collection district in which the producer re¬ 
sides the amount of the required payment 
as found under clause (5) of subsection (b), 
and upon payment of such amount to the 
Commissioner or the collector such officer 
6hall notify the Commission thereof. 

Section 10 (c) of Bituminous Coal Act: 

If any producer required by this Act or 
the code or regulation made thereunder to 
file a report shall fail to do so within the 
time fixed for filing the same, and such 
failure shall continue for fifteen (15) days 
after notice of such default, the producer 
shall forfeit to the United States the sum 
of $50 for each and every day of the con¬ 
tinuance of such failure, which forfeiture 
shall be payable into the Treasury of the 
United States, and shall be recoverable in 
a civil suit in the name of the United States, 
brought in the district where the producer 
has his principal office or in any district in 
which he shall do business. It shall be the 
duty of the Attorney General of the United 
States to prosecute for the recovery of for¬ 
feiture. 

Section 35 of the Criminal Code as 
amended by the Act of June 18, 1934, 


c. 587, 48 Stat. 996 (U.S.C., Title 18 sec 
80): 

Whoever shall make or cause to be made 
or present or cause to be presented, for pay. 
ment or approval, to or by any person or 
officer in the civil, military, or naval service 
of the United States, or any department 
thereof, or any corporation in which the 
United States of America is a stockholder 
any claim upon or against the Government 
of the United States, or any department or 
officer thereof, or any corporation in which 
the United States of America is a stock¬ 
holder, knowing such claim to be false, fic¬ 
titious. or fraudulent; or whoever tr*all 
knowingly and willfully falsify or conceal 
or cover up by any trick, scheme, or device 
a material fact, or make or cause to be made 
any false or fraudulent statements or repre¬ 
sentations, or make or use or cause to he 
made or used any false bill, receipt, voucher, 
roll, account, claim, certificate, affidavit, or 
deposition, knowing the same to contain any 
fraudulent or fictitious statement or entry, 
in any matter within the Jurisdiction of any 
department or agency of the United States 
or of any corporation in which the United 
States of America is a stockholder shall be 
fined not more than $10,000 or imprisoned 
not more than ten (10) years, or both. 

Section 37 of the Criminal Code 
(U.S.C. 88): 

If two or more persons conspire either to 
commit any offense against the United 
States, or to defraud the United States in 
any manner or for any purpose, and one or 
more of such parties do any act to effect the 
object of the conspiracy, each of the parlies 
to such conspiracy shall be fined not more 
than $10,000. or Imprisoned not more than 
two (2) years, or both. (RS. § 5440 ; May 
17. 1879, c. 8. 21 Stat. 4; Mar. 4, 1909, c. 321 
§ 37. Stat. 1086) 


Findings of Fact and Conclusions of the 
Commission 

Pursuant to the provisions of an Act 
of Congress approved April 26, 1937, en¬ 
titled “An Act to regulate interstate com¬ 
merce in bituminous coal and for other 
purposes’* (Public No. 48. 75th Congress, 
1st Sess.), known as the “Bituminous 
Coal Act of 1937,” and hereinafter re¬ 
ferred to as the “Act,” the National 
Bituminous Coal Commission, hereinaf¬ 
ter referred to as the “Commission.'' un¬ 
der and by virtue of the authority 
granted in Section 4 n (a) of the Act, 
issued its Order No. 244; dated July 30, 
1938, its Order No. 248. dated August 11. 
1938, and its Order No. 250, dated August 
20, 1938, which Orders directed the sev¬ 
eral District Boards within Minimum 
Price Areas 6. 7, 9 and 10, Minimum Price 
Area 1, and Minimum Price Areas 2, 3. 
4 and 5, respectively, to propose and sub¬ 
mit to the Commission reasonable rules 
and regulations incidental to the sale 
and distribution of coal by the Code 
Members of the respective Districts, in 
accordance with sub-section (a), Section 
4, Part II of the Act. Each of the several 
District Boards, pursuant to the provi¬ 
sions of said Orders, transmitted its pro¬ 
posed rules and regulations to all Code 
Members within its District at least fif¬ 
teen (15) days before the District Board 
filed its proposed rules and regulations 
with the Commission. 

The Commission, on the 29th day of 
August 1938, issued its order giving no- 
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tice to all interested parties of a hearing 
commencing on the 14th day of Septem¬ 
ber, 1938, in the Hearing Room of the 
Commission at the Albany Hotel, Denver, 
Colorado, for the purpose of receiving 
evidence relating to the proposed mar¬ 
keting rules and regulations submitted 
to the Commission by the District Boards 
for Districts Nos. 16, 17. 18, 19, 20, 22 
and 23, pursuant to Commission Order 
No. 244, to enable the Commission to 
approve, disapprove or modify such pro¬ 
posed marketing rules and regulations 
for the purpose of coordination. Said 
Order was duly published and said hear¬ 
ing was commenced at the time and place 
stated. This hearing concluded on the 
22nd day of September 1938, after all 
interested parties were afforded a full 
opportunity to be heard. 

The Commission, by its Order dated 
the 9th day of December 1938, approved 
for the purpose of coordination the 
“Rules and Regulations Incidental to the 
Sale and Distribution of Coal by Code 
Members” as the same are set forth in 
the “Findings of Fact and Conclusions” 
by the Commission for each of Districts 
Nos. 16, 17, 18, 19, 20, 22 and 23. filed 
on the 9th day of December 1938, in 
the office of the Secretary of the Com¬ 
mission, Washington, D. C. Said order 
and said “Findings of Fact and Conclu¬ 
sions” were duly published. 

On the 19th day of September 1938, 
the Commission issued its Order giving 
notice to all interested parties of a hear¬ 
ing commencing on the 10th day of Oc¬ 
tober 1938, in the Hearing Room of the 
Commission at 15th and I Streets NW., 
Washington, D. C., for the purpose of 
receiving evidence relating to the pro¬ 
posed marketing rules and regulations 
submitted to the Commission by District 
Boards Nos. 1, 2, 3, 4, 5, 6, 7, 8. and by 
District Board No. 13 (for so much of 
the District as is in Minimum Price Area 
No. 1), pursuant to Commission Order 
No. 248, to enable the Commission to ap¬ 
prove. disapprove or modify such pro¬ 
posed marketing rules and regulations 
for the purpose of coordination. The 
Commission, by its Orders entered on the 
11th, 21st and 29th days of October 1938, 
directed that a hearing on the proposals 
submitted by District Board No. 13, be 
held in the Hearing Room of the Com¬ 
mission, 15th and I Streets NW., Wash¬ 
ington, D. C., commencing on the 9th 
day of November 1938. Said orders were 
duly published and the hearings were 
commenced at the time and place stated. 
These hearings were concluded on the 
10th day of November 1938, after all the 
interested parties were afforded a full 
opportunity to be heard. 

The Commission, by its Order dated 
the 4th day of January 1939, approved 
for the purpose of coordination the 
“Rules and Regulations Incidental to the 
Sale and Distribution of Coal by Code 
Members,” as the same are set forth in 
the “Findings of Fact and Conclusions” 
by the Commission for each of Districts 
Nos. 2, 4, 5, and 6, filed on the 4th day 


of January 1939, in the office of the Sec¬ 
retary of the Commission, Washington, 
D. C. Said Order and said “Findings 
of Fact and Conclusions” were duly pub¬ 
lished. 

On the 16th day of January 1939, the 
Commission issued its order approving 
for the purpose of coordination the 
“Rules and Regulations Incidental to the 
Sale and Distribution of Coal by Code 
Members” as the same are set forth in 
the “Findings of Fact and Conclusions” 
of the Commission for each of Districts 
Nos. 1, 3, 7, 8, and 13, filed on the 16th 
day of January 1939, in the office of the 
Secretary of the Commission, Washing¬ 
ton, D. C. Said Order and said “Find¬ 
ings of Fact and Conclusions” were duly 
published. 

The Commission, by its notice of and 
order for hearing entered on the 11th 
day of October 1938, and by its notice 
of postponement entered on the 21st 
day of October 1938, and its notice of 
and order for hearing dated October 29. 
1938, directed that a hearing be held 
commencing on the 14th day of Novem¬ 
ber 1938, in the Hearing Room of the 
Commission, in the Morrison Hotel, Chi¬ 
cago, Illinois, for the purpose of receiv¬ 
ing evidence relating to the proposed 
marketing rules and regulations sub¬ 
mitted to the Commission by the Dis¬ 
trict Boards for Districts Nos. 9, 10, 11, 
12, 14 and 15, pursuant to Commission 
Order No. 250, to enable the Commis¬ 
sion to approve, disapprove or modify 
such proposed marketing rules and regu¬ 
lations for the purpose of coordination. 
Said Orders were duly published and 
said hearing was commenced at the time 
and place stated. This hearing was con¬ 
cluded on the 6th day of December 1938, 
after all interested parties were afforded 
a full opportunity to be heard. 

The Commission, by its Orders dated 
the 17th day of December 1938, and the 
2nd day and 20th day of February 1939, 
approved for the purpose of coordination 
the “Rules and Regulations Incidental to 
the Sale and Distribution of COal by Code 
Members” as the same are set forth in 
the “Findings of Fact and Conclusions” 
by the Commission for each of Districts 
Nos. 9, 10, 11, 12. 14 and 15, and filed 
in the office of the Secretary of the 
Commission, Washington, D. C. Said 
orders and said “Findings of Fact and 
Conclusions” were duly published. 

Pursuant to Section 4, H (b) of the 
Act, the Commission, by its Orders Nos. 
253, 254, 255, 256, 259, 260, 261. 264, and 
266, directed each of the District Boards 
established by the Act to proceed to co¬ 
ordinate, with each of the other of said 
Districts with which it may compete in 
any common consuming market area, the 
rules and regulations incidental to the 
sale and distribution of coal, approved by 
the Commission to serve as a basis for 
coordination for the said Districts, to 
the end that the marketing rules and 
regulations approved by the Commission 
be completely coordinated in all com¬ 
mon consuming market areas as provided 


by Section 4, n (b) of the Act. The 
Commission, by its Order No. 268, de¬ 
clared that District Boards Nos. 1, 2, 3. 
4. 5. 6, 7, 8, 9, 10. 11. 12, 13. 15. 17. 19, 
and 22 failed to coordinate in all com¬ 
mon consuming market areas the rules 
and regulations incidental to the sale 
and distribution of coal by Code Mem¬ 
bers. heretofore approved by the Com¬ 
mission to serve as a basis for coordina¬ 
tion, as required by Section 4. H (b) of 
the Act, and as directed by orders of the 
Commission. Said Order further de¬ 
clared that the Commission, pursuant to 
Section 6 (a) of the Act, would proceed, 
in lieu of said District Boards, to coor¬ 
dinate in all common consuming market 
areas the rules and regulations for said 
Districts approved by the Commission 
for the purpose of coordination, in con¬ 
formity with Section 4 of the Act. 

On the first day of April, 1939, the 
Commission issued its Order for and No¬ 
tice of a Final Hearing commencing on 
the 17th day of April. 1939, in the Hear¬ 
ing Room of the Commission in the City 
of Washington, D. C., for the purpose of 
receiving evidence to enable the Com¬ 
mission to establish rules and regulations 
incidental to the sale and distribution 
of coal by Code Members within Dis¬ 
tricts 1. 2. 3. 4. 5, 6, 7. 8, 9. 10, 11, 12, 
13. 15. 17. 19 and 22, as provided by Sec¬ 
tion 4, n (b) of the Bituminous Coal 
Act of 1937. Said Order incorporated by 
reference the rules and regulations as 
coordinated by the Commission pursuant 
to Order No. 268, and provided that such 
coordinated rules and regulations would 
be offered at the final hearing as the 
proposals of the Commission for said 
Districts. Said Order and the rules and 
regulations coordinated by the Commis¬ 
sion for Districts 1. 2, 3. 4. 5, 6. 7, 8, 
9, 10, 11, 12, 13, 15, 17, 19 and 22, pur¬ 
suant to Order No. 268, were duly pub¬ 
lished. 

The Commission, by its Orders dated 
the 3rd day of April, 1939, and the 8th 
day of April, 1939, issued a Notice of a 
Final Hearing to commence on the 19th 
day of April, 1939, in the Hearing Room 
of the Commission at Washington, D. C., 
for the purpose of receiving evidence to 
enable the Commission to establish rules 
and regulations incidental to the sale 
and distribution of coal by Code Mem¬ 
bers within Districts 14, 16, 18, 20 and 
23, as provided by Section 4, H (b) of 
the Bituminous Coal Act of 1937. Said 
Orders incorporated by reference the 
rules and regulations as coordinated by 
District Boards Nos. 14, 16, 18. 20 and 
23, and provided that such coordinated 
rules and regulations would be offered at 
the final hearing as the proposed coor¬ 
dinated rules and regulations for said 
Districts. Said Orders, together with 
the proposed coordinated rules and regu¬ 
lations for Code Members of said Dis¬ 
tricts, were duly published. 

At the opening of the hearing on April 
17th, the Chairman announced that the 
hearing commencing on that day and 
the hearing commencing on April 19th 
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would be combined and merged, and that 
the Commission would make findings of 
fact and establish marketing rules and 
regulations for all districts upon the 
conclusion of said merged hearing. 

The proposed marketing rules and 
regulations for Districts Nos. 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 15, 17. 18, and 22, 
as coordinated by the Commission pur¬ 
suant to Order No. 268 were introduced 
into evidence as Exhibit R-19; the re¬ 
port of the representatives for District 
Boards Nos. 1, 2, 3, 4, 5, 6, 7, and 8 on 
coordinated marketing rules and regu¬ 
lations was introduced into evidence as 
Exhibit R-l; the report of the repre¬ 
sentatives for District Boards Nos. 14, 15. 
16, 17, 18, and 19 on coordinated mar¬ 
keting rules and regulations was intro¬ 
duced into evidence as Exhibit R-8; and 
the report of the representatives for Dis¬ 
trict Boards Nos. 14, 16, 17, 18, 19, 20, 22, 
and 23 on coordinated marketing rules 
and regulations was introduced into 
evidence as Exhibit R-9. Mr. Edgar 
Paris, the Assistant Secretary of the 
Commission, testified that no other re¬ 
ports on coordinated marketing rules 
and regulations were filed with the 
Commission. 

Resolutions of District Boards Nos. 1, 
2, 3, 4, 5, 6, and 7, approving the action 
of their representatives in signing the 
coordination report introduced into evi¬ 
dence as Exhibit Rr-1, were introduced 
into evidence as Exhibits R-2 to R-7, 
inclusive. Resolutions received by the 
Commission from District Boards Nos. 

14, 15. 16, 17, 18, 19, 20 and 23 in regard 
to the ratification of the reports of the 
representatives of these District Boards 
relating to the coordination of market¬ 
ing rules and regulations, which were 
introduced into evidence as Exhibits 
R-8 and R-9, were introduced into evi¬ 
dence as Exhibits Rr-10 to R-18, inclu¬ 
sive. District Board No. 20 adopted and 
approved the report of its representa¬ 
tive with the exception of the rule re¬ 
lating to substitution, and said District 
Board proposed a modified rule relating 
to substitution, which is contained in the 
resolution of District Board No. 20, in¬ 
troduced into evidence as Exhibit Rr-17. 
The substitution rule proposed by Dis¬ 
trict Board No. 20 is likewise contained 
on the first page of Exhibit R-22. 

An expert witness for the Commission, 
Mr. Henry Brown, testified fully as to 
the reasons and necessity for the pro¬ 
posed marketing rules and regulations 
for Districts Nos. 1, 2, 3. 4. 5, 6, 7, 8, 9, 
10, 11. 12. 13, 15, 17. 19, and 22, as co¬ 
ordinated by the Commission pursuant 
to Order No. 268 and as contained in 
Exhibit R-19. 

An expert witness for each of District 
Boards Nos. 1, 2, 3, 4. 6, 7, 8, 10, 11. 13, 

15, 17. and 19, then testified in support 
of the rules contained in Exhibit R-19. 
which, in his opinion, were reasonable. 
Each such witness further testified as to 
such modifications of the rules contained 
in Exhibit R-19 which, in his opinion, 
were reasonable. 


An expert witness for District Board 
No. 16, who also appeared as a witness 
for District Boards Nos. 18 and 23, in¬ 
troduced into evidence as Exhibit R-21 
the proposed marketing rules and regu¬ 
lations for District Boards Nos. 14, 16, 18, 
and 23, as coordinated by said District 
Boards pursuant to Commission orders. 
He also introduced into evidence as Ex¬ 
hibit R-22 a comparison of the pro¬ 
posed marketing rules and regulations as 
contained in Exhibit R-21 and the Com¬ 
mission’s proposed marketing rules and 
regulations for Districts Nos. 1, 2, 3, 4 5, 
6, 7, 8. 9, 10. 11, 12, 13, 15, 17, 19, and 22, 
as contained in Exhibit R-19. This wit¬ 
ness testified generally in support of the 
rules contained in Exhibit R-21 and also 
specifically as to the differences between 
the rules contained in Exhibit R-21 and 
those contained in Exhibit R-19, such 
differences being shown in Exhibit R-22. 
In testifying with respect to such differ¬ 
ences, the witness was of the opinion 
that most of the changes, as represented 
by Exhibit R-19, were reasonable and 
desirable. 

Since District Board No. 20 adopted 
and approved, with the exception of the 
rule relating to substitution, the report 
of the representatives of District Boards 
Nos. 14, 16, 17, 18. 19, 20. 22 and 23, in¬ 
troduced into evidence as Exhibit R-9, 
the proposed coordinated marketing 
rules and regulations for Districts Nos. 
14, 16, 18, 20 and 23, as coordinated by 
the District Boards of said Districts, are 
contained in Exhibit R-21, except that 
the substitution rule proposed by District 
Board No. 20 is contained on the first 
page of Exhibit R-22. An expert wit¬ 
ness for District Board No. 20 testified 
that he was in agreement with the testi¬ 
mony given by the witness on behalf of 
District Boards Nos. 16, 18 and 23, with 
two reservations, one relating to the 
substitution rule, and the other relating 
to the rule in regard to prepayment of 
freight on shipments to Governmental 
institutions. 

After due consideration of all the evi¬ 
dence introduced in the hearing, the 
Commission makes the following find¬ 
ings of fact: 

A. With Respect to the Evidence Relat¬ 
ing to the Definitions Contained in 

Sections I of Exhibit R-19 and the 

Definitions Contained in Section I of 

the Appendix of Exhibit R-21 

1. Upon the basis of the testimony 
of the witness Brown and all the Dis¬ 
trict Board witnesses who testified in 
the hearing, we find that the term “per¬ 
son” should be defined in such a man¬ 
ner as will indicate that such term 
shall have its broadest meaning and 
shall not be construed as restrictive in 
any sense; that the definition of the 
term “person” contained in paragraph 
1, Section I of Exhibit R-19, which defi¬ 
nition is the same as definition 1 of Sec¬ 
tion I of the appendix of Exhibit R-21, 
makes clear that such term is to have its 
broadest meaning; and that the defini¬ 


tion of the term “person” contained in 
Section I of Exhibit R-19 and Section 

1 of Exhibit R-21 is reasonable and 
necessary. 

2. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that the defi¬ 
nition of the term “Sales Agent” should 
put Code Members on notice that a 
person who purchases coal cannot be 
considered as a Sales Agent for the pur¬ 
pose of the rules relating to Sales 
Agents; that the distinction between a 
Sales Agent and a Distributor must be 
clear and distinct in order that maxi¬ 
mum discounts established by the Com¬ 
mission, pursuant to Section 4, n (h) 
of the Act, may not be evaded by means 
of a Distributor terming himself as a 
Sales Agent; that some confusion has 
existed in the industry as to the distinc¬ 
tion between a Sales Agent and a Dis¬ 
tributor; that the parenthetical phrase 
“and therefore without purchasing the 
coal” contained in the definition of a 
“Sales Agent” in paragraph 2 of Sec¬ 
tion I, Exhibit R-19 and paragraph 2 
of Section I of Exhibit R-21, would 
eliminate such confusion, since a Dis¬ 
tributor must purchase the coal under 
Section 4, H (h) of the Act; that such 
phrase is reasonable and should be con¬ 
tained in the definition of a “Sales 
Agent”; that to require the appointment 
of an ordinary salesman to be evidenced 
by a written contract to be filed with 
the Commission would be unduly bur¬ 
densome on Code Members, and that 
accordingly, the definition of a Sales 
Agent should specifically exclude a per¬ 
son who is commonly referred to as a 
salesman. 

Upon the basis of the testimony of 
the witness for District Board No. 10. 
we find that the definition of the term 
“Sales Agent” contained in paragraph 

2 of Section I of Exhibit R-19, as ap¬ 
plying to a “salesman”, does not cover 
the entire compensation that in many 
cases is given to a salesman, such as 
commissions in addition to salaries or 
bonuses for services in connection with 
sizes or grades that are difficult to sell 
at certain times of the year; that there 
is not much difficulty in distinguishing 
between the functions of a salesman and 
the functions of a Sales Agent; that the 
reference in the proviso of the defini¬ 
tion to compensation which is paid to 
a salesman is misleading and should be 
deleted. We are of the opinion that the 
definition of a “sales agent” proposed 
by District Board No. 10, which in effect 
prescribes the minimum territory in 
which a sales agent may sell coal, and 
prohibits a code member from employ¬ 
ing more than three sales agents in 
the entire state, with the exception of 
agents who have authority to sell the 
entire output of a mine or mines, is 
beyond the jurisdiction of this Commis¬ 
sion to establish. This proposal is a 
drastic curtailment of the right to con¬ 
tract, which, in our opinion, is not justi¬ 
fied in order to prevent evasions of the 
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minimum prices or unfair methods of 
competition. We find that the defini¬ 
tion of a Sales Agent, as contained in 
paragraph 2 of Section I of Exhibit R-19, 
and in paragraph 2 of Section I of the 
Appendix of Exhibit R-21, should be 
modified to read as follows: 

A “Sales Agent” is a person who. as 
agent of a Code Member (and therefore 
without purchasing the coal), sells coal 
produced by such Code Member for him 
or on his behalf: Provided, That the 
term “Sales Agent” shall not include an 
individual (herein referred to as a “sales¬ 
man”) who is regularly and continuously 
employed by a Code Member, and who 
regularly devotes the major portion of 
his time to the solicitation of purchases 
of coal produced by his Code Member 
employer. 

3. Upon the basis of the testimony of 
the witness Brown and the testimony of 
all the District Board witnesses, we find 
that the term “commission” should be 
defined so as to include all compensa¬ 
tion and allowances received by a Sales 
Agent for services rendered in the sale 
of coal and that accordingly, the defini¬ 
tion of the term, as contained in para¬ 
graph 3 of Section I of Exhibit Rr-19, 
and in paragraph 3 of Section I of Ex¬ 
hibit R-21, is reasonable and necessary. 

4. Upon the basis of the testimony of 
the witness Brown and the testimony of 
all the District Board witnesses, we find 
that it has been customary in the indus¬ 
try to refer to legal obligations for the 
sale of coal for shipment within a period 
not exceeding thirty (30) days as “spot 
orders”; that it is a common practice 
in the industry to make spot orders dur¬ 
ing the latter part of a calendar month 
for coal to be delivered during the suc¬ 
ceeding calendar month, and that unless 
this practice is permitted to continue 
the cost of selling might possibly in¬ 
crease; and, accordingly, that the defi¬ 
nition of the term “spot order” con¬ 
tained in paragraph 4 of Section I of 
Exhibit Rr-19 is reasonable and neces¬ 
sary. 

5. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that it has been 
common in the industry to refer to a 
legal obligation for the sale and pur¬ 
chase of coal, the deliveries of which are 
to be made over a period longer than 
the period specified for a spot order, as 
a “contract”; that it has been common 
in the industry to refer to an offer to 
sell coal, which the offerer may with¬ 
draw prior to its being acted upon by the 
offeree, as a “quotation”;' that it has 
been common in the industry to refer 
to an offer to sell coal acceptable within 
a time certain, during which time the 
offerer may not withdraw the offer with¬ 
out consent of the offeree, as an “op¬ 
tion”; that it has been common in the 
industry to refer to the status of a con¬ 
tract between the time the quotation is 
accepted or an option is exercised, and 
the time the contract is formally re¬ 


duced to writing, as a “commitment”; 
and that, accordingly, the definitions of 
the terms “contract”, “quotation”, “op¬ 
tion”, and “commitment”, contained in 
paragraphs 5, 6, 7 and 8 of Section I 
of Exhibit R-19 and paragraphs 5, 6, 7 
and 8 of Section I of Exhibit Rr-21, are 
reasonable and necessary. We likewise, 
find that the definitions of the terms 
“District Board”, “Statistical Bureau”. 
“Minimum Price”. “Maximum Price” 
and “Producer”, contained in para¬ 
graphs 9, 10, 11. 12, 13, 14 and 15 of 
Section I of Exhibit Rr-19 and of the 
Appendix of Exhibit Rr-21. are reason¬ 
able and necessary. 

6. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that a defini¬ 
tion of the terms “reconsignment and/or 
diversion”, is necessary for the reason 
that rules relating to spot orders and 
contracts require the seller to charge 
and the buyer to pay, in the event of 
any reconsignment or diversion, the ap¬ 
plicable minimum price for the coal at 
the time of such reconsignment or di¬ 
version; that the words “or route”, con¬ 
tained in definition 16 of Section I of 
Exhibit Rr-19 are necessary if a change 
in the route should result in a change in 
the applicable minimum price; and that 
the definition of the terms “reconsign¬ 
ment and/or diversion”, as contained in 
paragraph 16 of Section I of Exhibit 
Rr-19, which is substantially the same as 
definition 16 of Section I of Exhibit 
R/21, is reasonable and necessary. 

7. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that the defini¬ 
tions of the terms “transportation facili¬ 
ties” and “Code Member” contained in 
paragraphs 17 and 18 of Section I of 
Exhibit R-19 are reasonable and neces¬ 
sary. 

8. Upon the basis of the testimony of 
the witness for District Boards Nos. 1, 
2. 3, 4, 6, 8, and 13, we find that the 
definitions of the terms “domestic mar¬ 
ket”, “coal”, and “bituminous coal” con¬ 
tained in paragraphs 19, 22 and 23 of 
Section I of Exhibit R-19 and in the 
Appendix of Exhibit R^21, should be de¬ 
leted for the reason that such definitions 
are contained in the Act. 

9. We find that the definitions of the 
terms “cargo shipment” and “bunker 
coal” or “vessel fuel” contained in para¬ 
graphs 20 and 21 of Section I of Ex¬ 
hibit R-19 and in the Appendix of 
Exhibit R-21 reflect the usage of the 
terms in the industry and are reasonable 
and necessary. 

10. Upon the basis of the testimony of 
the witness Brown and the witnesses for 
District Boards Nos. 7, 10. 11, 15, 16, 17, 
18, 19, 20, and 23, we find that a defini¬ 
tion of the term “control” is necessary 
so as to put Code Members on notice that 
where such term is used in the rules and 
regulations it is intended to mean the 
power to direct or cause the direction of 
the management and policies of a person 
whether through ownership of voting se¬ 


curities or by contract or otherwise, and 
that accordingly, the definition of the 
term contained in paragraph 24 of Sec¬ 
tion I of Exhibit Rr-19 is reasonable. 

11. Section 4, II (h) of the Act pro¬ 
vides that distributors are to observe and 
maintain the Marketing Rules and Regu¬ 
lations established by the Commission. 
However, some of the Marketing Rules 
and Regulations, because of their peculiar 
nature, are applicable to Code Members 
and their Sales Agents only. It is our 
opinion that a rule, the text of which 
refers to the persons who are to be bound 
by it, should, in order to prevent misin¬ 
terpretation as to its applicability, refer 
to a Distributor if such rule is applicable 
to him and should omit reference to a 
Distributor if the rule is not applicable 
to him. Accordingly, we find that the 
following definition of a Distributor is 
reasonable and necessary. 

A “distributor”, as used herein, means 
a person who has been registered with 
the Coal Commission as a Registered 
Distributor, or to whom a Distributor’s 
Permit has been granted, pursuant to the 
rules and regulations established by the 
Coal Commission to require the mainte¬ 
nance and observance of the Prices and 
Marketing Rules and Regulations by 
distributors. 

B. With Respect to the Evidence Relat¬ 
ing to Rules Contained in Section II 

of Exhibit R-19 and Section II of the 

Appendix of Exhibit R-21 

1. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses who testified in the 
hearing, we find that notice to Code 
Members that sales of coal by their 
agents are subject to the rules and regu¬ 
lations from time to time established by 
the Commission is reasonable and neces¬ 
sary, and accordingly, that Rule 1 of 
Section n of Exhibit R-19, which gives 
such notice, is reasonable and necessary. 

2. Upon the basis of the testimony of 
the witnesses for District Boards Nos. 
1, 2, 3, 4, 6, 8 and 13, we find that Rule 
2 of Section n of Exhibit R-19, which 
is the same as Rule 2 of Section n of 
Exhibit R-21, may be misinterpreted so 
as to lead to the belief that the Commis¬ 
sion intends to exercise jurisdiction over 
persons who may be appointed as Sales 
Agents and over the amount of com¬ 
mission that may be paid to them; that 
such was not the intention of the rule, 
as explained by the witness for the Com¬ 
mission, Mr. Brown; that since the rule 
is susceptible to the construction put 
upon it by the said District Board wit¬ 
nesses, the rule is ambiguous; that said 
rule is unnecessary, and accordingly 
should be deleted. 

3. Upon the basis of the testimony of 
the witness Brown and all the witnesses 
who testified in the hearing for the sev¬ 
eral District Boards, we find that it is 
reasonable and necessary to place upon 
the Code Member the responsibility of 
requiring his Sales Agents to comply 
with the Act, and that accordingly Rule 
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3, Section II of Exhibit R-19, which is 
also contained in paragraph 2 of Section 
II of the Appendices of Exhibits R-21 
and R-9, is reasonable and necessary. 

4. Upon the basis of the testimony of 
the witness Brown and of the testimony 
of all the District Board witnesses who 
testified in the hearing, except the wit¬ 
ness for District Board No. 8. we find 
that Rule 4 of Section n of Exhibit Rr-19, 
which is the same as Rule 3 of Section II 
of the Appendix of Exhibit R-21, in so far 
as it provides that Code Members shall 
require their Sales Agents to set forth 
upon any offer, contract, spot order and 
invoice the name of such Code Member 
principal, and that if the name of the 
Sales Agent also appears in the transac¬ 
tion the above-mentioned form shall also 
disclose the fact of the agency relation¬ 
ship, is necessary to prevent subterfuge 
and fraud that may be practiced upon 
purchasers of coal; that these require¬ 
ments of the rule are necessary so that 
the identity of the Code Member re¬ 
sponsible for the action of the Sales 
Agent will be known; that these require¬ 
ments of the rule are necessary so as to 
prevent an individual from entering into 
a contract for the sale of coal and then 
bargaining with various Code Members 
as to the amount of commission they will 
pay him for the adoption of the contract 
as principal, thus defeating the purpose 
of the Act to return to the producer 
the weighted average cost of production 
of the minimum price area subject to a 
normal sales cost. Upon the basis of 
the testimony of the witnesses for Dis¬ 
trict Boards No. 4 and No. 6. we find 
that the requirement of the rule that the 
name of the mine or mines from which 
shipment was made or is to be made shall 
be included on the forms, is unreasonable 
and unnecessary and should be deleted. 
We are of the opinion that the require¬ 
ment of the rule that the name of the 
Code Member must appear on the state¬ 
ment of account covering the coal to be 
sold is likewise unnecessary and should 
be deleted. Accordingly, we modify Rule 
4 of Section n of Exhibit Rr-19, and Rule 
3 of Section n of the Appendix of Exhibit 
R-21 to read as follows: 

Each Code Member shall require all 
his Sales Agents clearly to set forth upon 
any offer, contract, spot order and in¬ 
voice the name of the Code Member prin¬ 
cipal. If the name of the Sales Agent 
also appears in the transaction, then the 
above-mentioned forms shall also disclose 
the fact of agency relationship with the 
Code Member principal. 

5. On the basis of the testimony of 
Witness Brown and the testimony of all 
the District Board witnesses, we find that 
it is necessary for the Commission to 
determine whether a principal and 
agency relationship exists and what the 
terms of such relationship are, and that 
accordingly it is necessary for the proper 
administration of the Act that the con¬ 
tract for the appointment of the Sales 
Agent be in writing and filed with the 


Commission. Upon the basis of the testi¬ 
mony of the witnesses for District Boards 
Nos. 1, 2. 3, 4, 5, 6, 7, 8, 11 and 13, we 
find that it is unreasonable and unnec¬ 
essary to provide for the refiling of 
agency contracts which have been here¬ 
tofore filed by a Code Member pursuant 
to Rule 3 of Section n of the Marketing 
Rules and Regulations established by 
Commission Order No. 88, dated Novem¬ 
ber 29. 1937; that it is reasonable to pro¬ 
vide that as to agency contracts hereto¬ 
fore filed with the Commission pursuant 
to its former Marketing Rules and Reg¬ 
ulations, the Code Member shall notify 
the Statistical Bureau in writing that 
such contract is still in force and effect 
without modification or change; that, 
accordingly. Rule 5 (A) of Section n of 
Exhibit R-19 and Rule 4 (A) of Section 
II of the Appendix of Exhibit R-21 
should be modified to read as follows: 

Every contract for the appointment of 
a Sales Agent by Code Members or by 
agents or authorized representatives of 
Code Members, or any modification 
thereof, shall be in writing and shall 
fully set forth therein all the terms and 
conditions of such contract, including 
the amount or basis of the Sales Agent's 
commission. Certified copies of all such 
agency contracts entered into on or prior 
to the effective date of the establishment 
of these rules and regulations and in 
effect on such date, shall be filed by the 
Code Member with the Statistical Bu¬ 
reau, or Bureaus, within twenty (20) 
business days after such date. A certi¬ 
fied copy of an agency contract hereto¬ 
fore filed by a Code Member pursuant to 
Rule 3 of Section II of the Marketing 
Rules and Regulations established by 
Commission Order No. 88, dated Novem¬ 
ber 29, 1937, shall be deemed to have 
been filed as required by this Rule with¬ 
out refiling hereunder, if such contract 
continues in force and effect without 
change: Provided, That the Code Mem¬ 
ber in the aforesaid period of twenty (20) 
business days notify the Statistical Bu¬ 
reau, or Bureaus, in writing that such 
contract is still in force and effect with¬ 
out modification or change. 

6. Upon the basis of the testimony of 
the witness Brown and the witnesses for 
District Boards Nos. 7, 8, 10. 11, 15, 16. 
17, 18, 19, 20, and 23, we find that it is 
reasonable and necessary for the pur¬ 
pose of enforcement to provide that 
agency contracts shall be filed by the 
Code Member within ten business days 
after the date upon which such contracts 
have been entered into; accordingly, we 
find that Rule 5 (B) of Exhibit R-19, 
which is the same as Rule 4 (B) of the 
Appendix of Exhibit R^21 is reasonable 
and necessary. 

7. Upon the basis of testimony of the 
witnesses for District Boards 1, 2, 3, 4, 6, 

7 and 13, we find that it is unreasonable 
to provide for the report of the termi¬ 
nation of a sales agency contract by 
expiration according to its own terms, 
since the Commission could ascertain 


such termination by an examination of 
the contract which has been filed and 
that, accordingly Rule 5 (C) of Section 
n of Exhibit R^19 and Rule 4 (C) of 
Section n of the Appendix of Exhibit 
Rr-21 should be modified to read as 
follows: 

In the event of the termination of any 
sales agency contract other than by ex¬ 
piration according to its own terms, or 
in the event of rescission of any sales 
agency contract, the Code Member prin¬ 
cipal shall make a report to the Statisti¬ 
cal Bureau, or Bureaus, within ten (10) 
business days after the date of such 
termination or rescission. 

8. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses who testified in the 
hearing, we find that in order effectively 
to administer the Act, particularly par¬ 
agraph 13 of Section 4, II (i) it is neces¬ 
sary to disclose to the Commission sales 
of coal which are made other than 
through customary channels and that, 
accordingly, Rule 6 (A) of Section n of 
Exhibit R-19, which is the same as Rule 
5 (A) of Section II of the Appendix of 
Exhibit R-21, which provides for such 
disclosure is reasonable and necessary; 
upon the basis of the testimony of wit¬ 
nesses for District Boards Nos. 16, 17, 
19 and 20, we find that it is reasonable 
to provide that the statement contem¬ 
plated by Rule 5 (A) of Exhibit R-21 
should be filed not later than the last 
day of each month; that Rule 6 (A) of 
Section II of Exhibit R-19 should be 
modified to provide for the filing of such 
statement not later than the last day 
of each month; and that Rule 6 (B) of 
Section n of Exhibit R^19 should be 
modified to provide for the filing of the 
statement contemplated by the rule not 
later than the last day of each month. 

9. Upon the basis of the testimony of 
the witness Brown and the testimony of 
the witnesses for the District Boards Nos. 
1. 2, 3, 4, 6, 7. 10, 13. 15, 16, 17, 18, 19, 20 
and 23, we find that it is reasonable and 
necessary to provide that each Code 
Member shall file a statement with the 
Statistical Bureau showing the names 
and addresses of Distributors to whom 
the Code Member or his Sales Agent sold 
coal during the preceding calendar 
month, the tonnage sold, and the amount 
of discount allowed to each such Distrib¬ 
utor. Accordingly, we find that Rule 6 
(C) of Section n of Exhibit R-19 is rea¬ 
sonable and necessary. However, upon 
the basis of the testimony of the wit¬ 
nesses for District Boards Nos. 16, 17, 19 
and 20, we find that the statement con¬ 
templated by the rule should be filed not 
later than the last day of each month. 

10. Upon the basis of the testimony of 
the witness Brown and the witnesses for 
District Boards Nos. 7, 10, 11, 15. 16, 17, 
18, 19, 20. and 23, we find that in order 
that the Commission may properly ad¬ 
minister Rule 8, Section n, of Exhibit 
R-19 requiring the Commission to pub¬ 
lish monthly a list showing the names 
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and addresses of Sales Agents, it is rea¬ 
sonable and necessary to require Code 
Members to file a list showing the names 
and addresses of all their Sales Agents 
and to notify the Coal Commission of any 
changes in such list. We further find 
upon the basis of this testimony that 
Rule 7 of Section II of Exhibit R-19, 
which is the same as Rule 6 of Section II 
of Exhibit R^21, places only a nominal 
burden on Code Members since it merely 
requires a single filing of such a list of 
Sales Agents and the notification to the 
Commission of any subsequent changes 
in such list; and that the rule relieves the 
Commission of the necessity of the very 
considerable burden of compiling a simi¬ 
lar list from the copies of the sales agency 
agreements filed with the Statistical 
Bureaus. We are of the opinion that the 
list to be filed with the Commission 
should contain the post office addresses 
of the Sales Agents. Accordingly, we 
find that the following rule is reasonable 
and necessary: 

Within twenty (20) business days, 
after the effective date of these rules and 
regulations, each Code Member shall file 
with the Coal Commission, Washington, 
D. C„ a list showing the names and post 
office addresses of all his Sales Agents. 
Upon any change in said list, the Code 
Member shall notify the Coal Commis¬ 
sion within ten (10) business days after 
such change takes place. 

11. Upon the basis of the testimony of 
the witness Brown and all of the Dis¬ 
trict Board witnesses, we find that rule 
8 of Section n of Exhibit R-19, which is 
the same as rule 7 of Section n of the 
appendix of Exhibit R^21, is reasonable 
and necessary, for the purpose of dis¬ 
covering violations of the minimum 
prices and marketing rules and regula¬ 
tions by Sales Agents. We are of the 
opinion that this rule should also be 
modified so as to require that the list 
should show the post office addresses of 
the Sales Agents. 

12. Upon the basis of the testimony 
of the witness Brown and all of the Dis¬ 
trict Board witnesses, we find that the 
agency contracts filed with the Commis¬ 
sion in conformance with the rules and 
regulations, other than the names and 
addresses of Sales Agents, shall be held 
by the Coal Commission as confidential 
except where disclosure is required in 
any proceeding before the Coal Commis¬ 
sion by way of enforcement of the Act 
or upon the order of any court of com¬ 
petent jurisdiction. Upon the basis of 
such testimony, we find that rule 9 of 
Section II of Exhibit R-19, which is the 
same as rule 8 of Section n of the Ap¬ 
pendix of Exhibit R-21, is reasonable 
and necessary. 

13. Upon the basis of the testimony of 
the witness Brown and all of the Dis¬ 
trict Board witnesses who testified in 
the hearing, we find that rule 10 of Sec¬ 
tion n of Exhibit R^19, which is the 
same as rule 9 of Section n of the Ap¬ 


pendix of Exhibit R^21, is reasonable 
and necessary to enforce the filing of 
agency contracts as required by rules 
5 (A) and (B) of Section n of Exhibit 
Rr-19, and to prevent violations by Sales 
Agents of the minimum prices, market¬ 
ing rules and regulations and unfair 
methods of competition. However, we 
are of the opinion that this rule should 
be modified to expressly provide that a 
Code Member may not obligate himself 
to allow or to pay any Sales Agency 
commission unless the conditions speci¬ 
fied in the rule have been complied with. 
This prohibition is implied in the rule 
and the modification is made in the in¬ 
terest of clarity, since the purposes of 
the rule can only be achieved by pre¬ 
venting such obligations. Accordingly, 
we are of the opinion that this rule 
should be modified to read as follows: 

Prom and after twenty (20) business 
days following the effective date of these 
Marketing Rules and Regulations, no 
Code Member or Sales Agent of a Code 
Member shall allow or pay, or obligate 
himself to allow or pay, directly or in¬ 
directly, any commission to any Sales 
Agent: 

(a) Unless the contract of agency 
shall have been filed with the Statistical 
Bureau, or Bureaus, as hereinbefore re¬ 
quired, and 

(b) Unless the Sales Agent, shall have 
agreed, in writing, with the Code Mem¬ 
ber to conform to and observe the mini¬ 
mum and maximum prices and Market¬ 
ing Rules and Regulations established by 
the Coal Commission and the Pair Trade 
Practice Provisions of the Act, as well as 
all proper Orders of the Coal Commis¬ 
sion, and 

(c) Unless the Sales Agent shall have 
in good faith complied with the agree¬ 
ment as in paragraph (b) above pro¬ 
vided. 

14. Upon the basis of the testimony 
of the witness Brown and all the District 
Board witnesses, we are of the opinion 
that rule 11 of Section n of Exhibit Rr- 
19, which is substantially the same as 
rule 10 of Section n of the Appendix of 
Exhibit R-21, is reasonable and neces¬ 
sary to prevent the granting of rebates 
to purchasers through the means of sales 
agency commissions which fall within 
the prohibition of paragraphs 11 and 12 
of Section 4, II (i) of the Act and also to 
prevent indirect price reductions through 
the use of subsidiaries or affiliated Sales 
Agents. We are of the opinion that the 
proviso contained in rule 11 of Section II 
of Exhibit Rr-19 is necessary as a matter 
of law since we construe paragraphs 11 
and 12 of Section 4, n Ci) of the Act to 
prohibit the payment of commissions 
only where the ownership or control is 
established to secure an indirect price 
reduction. 

15. In light of the testimony of the 
witness for District Board No. 1, which 
was concurred in by the witnesses for 


District Boards Nos. 2, 4, 6. 8, and 13, 
that rule 12 of Section n of Exhibit R^-l 9 
which is the same as rule 12 of Section 
n of the Appendix of Exhibit R^21, is 
unnecessary and confusing, we find that 
said rule should be deleted. We are of 
the opinion that this rule is, in effect, 
a statement of a legal conclusion and 
that the arrangement contemplated by 
the rule would as a matter of law, be 
prohibited because it would result in an 
indirect discount on the sale of coal. 
Accordingly, we find that the rule is 
unnecessary. 

16. We are of the opinion that rules 
13 and 14 of Section n of Exhibit R-19 
and rules 12 and 13 of Section n of the 
Appendix of Exhibit R-21 should be de¬ 
leted for the reason that they are con¬ 
tained in the Act. 

17. Upon the basis of the testimony of 
the witness for District Board No. 10, 
we find that it is necessary, in order to 
prevent widespread abuses, to prohibit 
two retail dealers from acting as Sales 
Agents or as a Sales Agent and a Dis¬ 
tributor. respectively, on coal sold to 
each other, except where such sales re¬ 
lationship is bona fide and will not re¬ 
sult in evasion of the minimum price. 
Accordingly, we find that the following 
rule is reasonable and necessary: 

Where a Sales Agent is also engaged, 
directly or indirectly, in the business of 
retailing coal, no commission shall be 
paid or allowed to him by a Code Mem¬ 
ber on coal sold to another retailer who 
is either a Distributor or a Sales Agent 
of a Code Member: Provided, however , 
That such commission may nevertheless 
be allowed in a case where the Coal 
Commission has determined that such 
sales relationship is bona fide and would 
not result in evasion of the applicable 
minimum price. 

18. Upon the basis of the testimony 
of the witness for District Board No. 10, 
we find that in the absence of restraint. 
Code Members may seek to appoint a 
large number of retail dealers as Sales 
Agents, thereby granting indirect dis¬ 
counts from minimum prices and de¬ 
feating the purpose of the Act to sustain 
the realization to producers. The wit¬ 
ness for District Board No. 10, as an 
alternative rule to the District Board’s 
proposed definition of a Sales Agent, 
proposed the following rule: 

A Code Member may not employ as 
a Sales Agent a retail coal dealer. 

However, the witness admitted that 
this rule would prohibit legitimate 
transactions by Sales Agents who are in 
the retail coal business. On the basis of 
this testimony, we find that this rule is 
unreasonable. The witness for District 
Board No. 10 stated in effect that al¬ 
though the following rule did not go far 
enough in the absence of a rule prohib¬ 
iting the payment of commissions on 
reciprocal sales by retailers acting as 
sales agents, it was otherwise reasonable. 
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A Code Member may not employ as a 
Sales Agent a retail coal dealer for the 
sale of the Code Member’s coal through 
the yard of such retail coal dealer. 

On the basis of the testimony given by 
the witness for District Board No. 10, 
we find that such rule is reasonable and 
necessary. 

19. The witness for District Board No. 
8 recommended the adoption of the fol¬ 
lowing rule: 

(a) On the effective date of these rules 
and regulations, no Code Member shall 
allow or pay, directly or indirectly, any 
commission to any Sales Agent for or 
on account of any sale of coal in excess 
of eight per cent of the sales price of 
such coal f. o. b. transportation facili¬ 
ties at the mines; Provided, however, 
That, in the case of the sale of coal by 
a Sales Agent to a Distributor, on which 
a discount or allowance has been grant¬ 
ed, the amount of commission which the 
Code Member may allow a Sales Agent 
shall not exceed four per cent of such 
sales price. 

(b) Commissions and other payments 
allowed or paid by a Code Member to a 
Marketing Agency approved by the Com¬ 
mission under the provisions of Section 
12 of the Act for or on account of its 
services in the sale of coal on behalf 
of the Code Member shall not be included 
in the computation of commissions for 
any purpose of sub-paragraph (a) hereof 
when the total rate of such commissions 
or other payments does not exceed one 
per cent of the sales price of such coal 
f. o. b. transportation facilities at the 
mines. 

The witness stated that no rule relating 
to limitation of Sales Agency commis¬ 
sions was contained in the rules proposed 
by District Board No. 8 pursuant to Sec¬ 
tion 4. II (a) of the Act. No similar 
rule was contained in the proposals of 
any other District Board. The purpose 
of the rule was strongly opposed by the 
witness for District Board No. 1 in testi¬ 
fying to Rule 2 of Section n of Exhibit 
R-19, which rule, the witness stated, 
could be construed so as. among other 
things, to grant the Commission jurisdic¬ 
tion to limit the compensation that may 
be paid to Sales Agents. The testimony 
of the witness for District No. 1, in this 
respect, was concurred in by the testi¬ 
mony of the witnesses for District Boards 
Nos. 2, 3, 4. 6. 8, and 13. In the light 
of this testimony, we are of the opinion 
that the rule proposed by District Board 
No. 8 relating to the limitation of Sales 
Agency commissions should not be estab¬ 
lished. 

C. With Reference to the Evidence Re - 

lating to the Rules Contained in Sec¬ 
tion III of Exhibit R-19 and Section 

III of the Appendix of Exhibit R-21 

1. In light of the testimony of the 
witnesses for District Boards Nos. 1, 2, 
4, 6, 7, and 13. we are of the opinion that 
rule 1 of Section III of Exhibit R-19 


should be modified so as clearly to indi¬ 
cate that discounts from minimum prices 
may be allowed only to persons author¬ 
ized by the Coal Commission to receive 
such discounts. The Commission has no 
jurisdiction to prevent the granting of 
discounts from a sale price which is above 
the minimum price and where the grant¬ 
ing of such discounts will not have the 
effect of reducing the sale price below 
the applicable minimum price. Accord¬ 
ingly, we find that rule 1 of Section m 
of Exhibit R-19 and rules 1 and 2 of 
Section in of the Appendix of Exhibit 
R-21 should be modified to read as 
follows: 

Code Members or their Sales Agents 
may allow discounts from minimum 
prices on sales of coal only to persons 
authorized by the Coal Commission to 
receive such discounts, and such dis¬ 
counts shall not exceed the maximum 
discounts or price allowances prescribed 
by the Coal Commission upon such sales. 
Only one such discount may be allowed 
on one such sale. 

2. In light of the testimony of the wit¬ 
ness for District Board No. 1, we are of 
the opinion that in the interests of clar¬ 
ity rule 2 of Section III of Exhibit R-19 
should be modified so as expressly to pro¬ 
vide that no discount may be granted 
from minimum prices for shipments on 
Government Bills of Lading except as 
may be authorized by the minimum price 
schedules. Accordingly, we find that rule 

2 of Section in of Exhibit R-19 and rule 

3 of Section in of the Appendix of Ex¬ 
hibit R-21 should be modified to read 
as follows: 

No Code Member. Sales Agent, or a 
Distributor may offer or grant any dis¬ 
count or allowance from the applicable 
minimum prices for shipments on Gov¬ 
ernment Bills of Lading, except as may 
be authorized by the Minimum Price 
Schedules established by the Coal Com¬ 
mission. 

3. Upon the basis of the testimony of 
the witness Brown and the witnesses for 
District Boards Nos. 7, 8, 10, 11, 15, 16, 
17, 18, 19, 20, and 23, we find that it is 
reasonable and necessary to establish a 
rule which will give a Code Member a 
legal claim against a Distributor for dis¬ 
counts accepted and/or retained by the 
Distributor in violation of the Distributor 
Rules. Accordingly, we find that rule 3 
of Section HI of Exhibit R-19 and rule 

4 of Section m of the Appendix of Ex¬ 
hibit R-21, which rules were intended 
to grant to the Code Member such a legal 
claim, are reasonable and necessary, but 
for the purpose of clarification should be 
modified to read as follows: 

Every agreement for the sale of coal 
to a Distributor upon which a discount 
is allowed shall contain the express pro¬ 
vision that the discount is allowed upon 
the condition that the Distributor is au¬ 
thorized to accept and retain such dis¬ 
count. 


D. With Respect to the Evidence Relating 
to Section IV of Exhibit Rr-19 and 
Section IV of the Appendix of Exhibit 
R-21 

1. Upon the basis of the testimony of 
the witness Brown, we find that it is 
necessary to restrict contracts, for a 
limited period after the establishment of 
minimum prices, to a 30-day delivery 
period, in order to minimize the damage 
which may result to Code Members and 
consumers from possible errors and in¬ 
equalities that might be contained in 
the minimum price schedules; that it 
would be unfair and unjust to permit 
any Code Member to make long term 
contracts until possible inequalities and 
errors in the minimum price schedules 
have been substantially rectified; that it 
is necessary to prevent the hardship and 
injustice that may result from long term 
contracts which may be made at the 
initially established minimum prices 
that may later be determined to be not 
in conformity with the standards con¬ 
tained in Section IV. Part n (a) and (b) 
of the Act; that in the absence of a rule 
restricting contracts to a 30-day delivery 
period, a Code Member having a mini¬ 
mum price which a short experience may 
prove to be too low in its relation to the 
prices of his competitors, ceuld unfairly 
and unjustly obtain long term contracts 
on the basis of such low price; that the 
shorter the period for which contracts 
may be made while the initially estab¬ 
lished prices are being tested by expe¬ 
rience, the less will be the risk of hard¬ 
ship and injustice to which code mem¬ 
bers will be subjected by possible im¬ 
proper price relationships. We further 
find upon the basis of the testimony of 
the witness Brown and upon the basis 
of the testimony of all the District 
Board witnesses, except the witness for 
District Board No. 15, that a rule limit¬ 
ing contracts to a 30-day delivery pe¬ 
riod after the establishment of prices is 
necessary and reasonable. We further 
find that the regulations and budgetary 
requirements of governmental agencies 
might necessitate the purchase of coal 
by contracts providing for delivery over 
a period longer than 30 days, and that, 
accordingly, it would be an undue hard¬ 
ship on such governmental agencies to 
prohibit contracts to be made with such 
agencies. Accordingly, we find that an 
exception should be made so as to per¬ 
mit a Code Member to enter into con¬ 
tracts having a delivery period in excess 
of 30 days but not exceeding one year, 
with agencies of Federal, State, and local 
governments; that it is reasonable that 
this exception should depend upon the 
contract being entered into through com¬ 
petitive bidding, for the reason that such 
a test is easy to apply; that the test of 
competitive bidding, however, should not 
control where by virtue of an express 
exemption in a statute or ordinance the 
governmental agency may enter into 
contracts for the purchase of coal with¬ 
out regard to competitive bidding. Upon 
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the basis of the testimony of the witness 
for District Board No. 15 and that of the 
witnesses for District Boards Nos. 16, 17, 
18. 19, 20 and 23, we further find that 
a rule limiting contracts to a 30-day de¬ 
livery period may work a hardship on 
the code members who must meet the 
long-term competition of oil, gas, or 
other forms of fuel and energy: and we, 
therefore, are of the opinion that a pro¬ 
viso should be contained in the rule so 
as to permit the making of contracts 
providing for delivery not in excess of 
twelve months upon special permission 
of the Coal Commission, upon a showing 
of the necessity for meeting the long¬ 
term competition of oil and gas or for 
such other reasons as the Commission 
may deem appropriate in order to fur¬ 
ther the effectual administration of the 
£lC fc 

Rule I of Section IV of the appendix 
of Exhibit R-21 relates to limiting con¬ 
tracts to 30-day delivery periods and is 
the same as Rule I of Section IV of Ex¬ 
hibit R-19 except that it contains the 
following introductory clause: “Subject 
to a prior order of the Coal Commission 
suspending or revoking this Rule I of 
Section IV hereof, to be made not later 
than thirty (30) days after the effective 
date of minimum prices.” The purpose 
of this clause in the rule contained in 
Exhibit Rr-21. as explained by the wit¬ 
ness for District Board No. 16, is to make 
certain that 30 days after the rules be¬ 
come effective Code Members may enter 
into contracts providing for deliveries 
over a period in excess of thirty days. 
We find that the period of time, during 
which a rule limiting contracts to a 30- 
day delivery period is necessary and rea¬ 
sonable, cannot be predetermined but 
must be based on actual experience un¬ 
der the initially established minimum 
prices. Therefore, we find that the 
above-mentioned clause, which is con¬ 
tained in Rule I of Section IV of the 
appendix of Exhibit R^-21, should be de¬ 
leted from the Rule. 

We are of the opinion that under the 
Act, coal may not be delivered at a price 
below the applicable minimum price in 
effect at the time of delivery. Upon the 
basis of testimony in the record and upon 
the foregoing findings of fact, we find 
that Rule I of Section IV of Exhibit 
R-19 and Rule I of Section IV of the 
appendix of Exhibit R-21 should be 
modified to read as follows: 

Subject to further order of the Coal 
Commission, no Code Member or Sales 
Agent of the Code Member or Distribu¬ 
tor shall enter into any agreement or 
order for the sale of coal providing for 
delivery for a period in excess of that 
authorized for a spot order, and no prices 
shall be less than the applicable mini¬ 
mum prices in effect at the time of the 
delivery of the coal thereunder: Pro - 
vided, however. That contracts for pe¬ 
riods not exceeding one (1) year may 
be made with agencies of the Federal 
No. no-3 


Government or with agencies of State or 
local governments, where the contract is 
entered into through competitive bid¬ 
ding, or in the absence of competitive 
bidding, where by virtue of an express 
exemption in the statute or ordinance 
such agencies may enter into contracts 
for the purchase of coal without regard 
to competitive bidding: Provided, fur¬ 
ther. That contracts may be made pro¬ 
viding for delivery over a period not in 
excess of twelve (12) months upon spe¬ 
cial permission and approval of the Coal 
Commission, upon a showing of the ne¬ 
cessity of meeting the long term compe¬ 
tition of oil, gas, or other forms of fuel 
and energy, or for such other reasons as 
the Commission may deem appropriate 
in order to further the effectual admin¬ 
istration of the Act. 

2. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses who testified at the 
hearing, we find that if the time during 
which quotations and options may be 
effective were not limited, the effect of a 
rule which limits agreements for the 
sale of coal to a delivery period not in 
excess of that authorized by a spot 
order could be nullified by the granting 
of quotations and options having un¬ 
usually long effective periods; that by 
providing for a uniform time when 
quotations and options will expiTe, the 
rules will render definite what would 
otherwise vary with circumstances and 
localities; that the limitation of quota¬ 
tions and options to a two-week effec¬ 
tive period is reasonable; that a rule 
which provides that quotations and op¬ 
tions will become void if the applicable 
minimum price is increased beyond the 
quoted price tends to prevent parties 
from evading an impending price in¬ 
crease through the use of quotations 
and options; that governmental agen¬ 
cies normally require forty-five (45) 
days to examine bids which have been 
filed with them and to determine which 
of the bids filed should be accepted: 
that in connection with the offers to 
sell the United States Government, or 
States or political sub-divisions thereof 
options should be permitted to be given 
for a period not exceeding 45 days from 
the date of the offer or from the final 
date for the filing of offers for the rea¬ 
son that the regulations and require¬ 
ments of such agencies vary from those 
of the ordinary consumer, and that it 
would result in undue hardships to such 
agencies if options to such agencies 
were limited to a two-week effective 
period. Upon the basis of the testi¬ 
mony and the foregoing findings, we 
find that Rule 2 of Section IV of Ex¬ 
hibit R-19, which is substantially the 
same as Rules 2 and 3 of Section IV 
of the appendix of Exhibit Rr-21, is 
reasonable and necessary. However, for 
the purpose of clarity, we are of the 
opinion that these rules should be modi¬ 
fied to read as follows: 


Options and quotations for the sale 
of coal may be given by a Code Mem¬ 
ber, Sales Agent or Distributor for a 
period not exceeding fourteen (14) 
days: Provided, however , That in con¬ 
nection with offers to sell to the United 
States Government, or States or politi¬ 
cal sub-divisions thereof, options may 
be given for a period not exceeding 
forty-five (45) days from the date of 
the offer or from the final date for the 
filing of offers. If the applicable mini¬ 
mum price is increased beyond the 
quoted price and the option shall not 
have been exercised, or the quotation 
accepted at the time of such increase, 
the option or quotation shall thereupon 
become null and void. 

3. The witness for District Board No. 

1. whose testimony was concurred in by 
the witnesses from District Boards Nos. 

2, 3, 4, 6, and 13, recommended the de¬ 
letion of the words “quotation or,” or in 
lieu of such words, the substitution of 
the words “every written quotation or 
option” in Rule 3 of Section IV of Ex¬ 
hibit R-19. The purpose of the rule, as 
testified to by the witness Brown, is to 
prevent Code Members from entering 
into contracts which may be in viola¬ 
tion of the rules and regulations. Rule 
2 of Section V and Rule 8 of Section VI 
of Exhibit R-19 require that certain con¬ 
ditions be contained in every spot order 
and contract. In order for these con¬ 
ditions to be a part of the agreement, 
they must as a matter of law be a part 
of the offer. The purpose of the rule, 
therefore, was to make certain that the 
Code Member would make them a part 
of the offer. If the Code Member does 
not make these conditions a part of the 
offer to sell coal and the offeree accepts 
the offer, a contract may result which 
would not contain the conditions re¬ 
quired in the rules and, therefore, would 
be in violation of such rules. The wit¬ 
ness for District Board No. 1 testified 
that the rule would be impractical in its 
application to oral offers. If the recom¬ 
mendation of the witness for District 
Board No. 1 were accepted, namely, that 
the requirement that every quotation 
provide that it is made subject to the 
rules and regulations be deleted, then 
the rule would be subject to the con¬ 
struction that quotations need not be 
made subject to the rules and regula¬ 
tions. This, of course, is inaccurate. It 
would also be highly misleading to re¬ 
quire that a written quotation shall pro¬ 
vide that it is to be made subject to 
the rules and regulations for the reason 
that such a rule would carry the im¬ 
plication that an oral quotation need not 
provide that it is subject to the rules 
and regulations. In light of the testi¬ 
mony with respect to Rule 3 of Section 
IV of Exhibit R-19, we are of the opin¬ 
ion that this rule should be deleted for 
the reason that the risk of violation 
should be left with the Code Member. 
Rule 4 of Section IV of the appendix of 
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Exhibit R^21 should likewise be de¬ 
leted, since it is the same as Rule 3 of 
Section IV of Exhibit R-19. 

4. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that it is rea¬ 
sonable to provide that an option must 
be made or confirmed in writing, since 
such requirement is necessary in order 
properly to administer the rule which 
provides that if prices increase during 
the period of the option, the option shall 
become null and void. Upon the basis 
of the testimony of the witness Brown 
and the witness for District Board No. 
7, we find that it is reasonable to provide 
that the acceptance of a quotation shall 
be made or confirmed in writing and that 
the exercise of an option shall be in 
writing, for the reason that such re¬ 
quirement would tend to prevent eva¬ 
sions of impending increases In the min¬ 
imum prices through claims that a spot 
order or a contract was made prior to 
the time of such increase. Accordingly, 
we find that Rule 4 of Section IV of 
Exhibit R-19, and Rule 5 of Section IV 
of the appendix of Exhibit R-21 should 
be modified to read as follows: 

All options must be made or confirmed 
in writing. Every Code Member or his 
Sales Agent or a Distributor shall re¬ 
quire of his offeree that the acceptance 
of a quotation shall be made or con¬ 
firmed in writing and that the exercise 
of an option be in writing. 

E. With Respect to the Rules Relating 

to Section V of Exhibit Rr-19, and 

Section V of the Appendix of Exhibit 

R-21 

1. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that it is rea¬ 
sonable to provide that spot orders shall 
be in writing or confirmed in writing 
since Section 4, n (a) of the Act pro¬ 
vides that all Code Members shall report 
all spot orders to such Statistical Bureau 
as may be designated by the Commis¬ 
sion, and. furthermore, since it is nec¬ 
essary that all spot orders must con¬ 
tain certain specific provisions in order 
to prevent evasions of minimum prices. 
Accordingly, we find that Rule 1 of Sec¬ 
tion V of Exhibit R-19. which is the 
same as Rule 1 of Section V of the 
Appendix of Exhibit Rr-21, Is reasonable 
and necessary. 

2. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that in order 
to prevent evasions of minimum prices 
the rules must provide that certain spe¬ 
cific provisions must be endorsed either 
upon the form of the order or upon a 
written confirmation thereof. Since 
minimum prices at points other than the 
mine must be based upon a definite 
transportation charge, it is reasonable to 
provide that one of such conditions 
should be that if the price named in the 
spot order is f. o. b. any point other 


than the originating mine, such price 
shall be increased by the amount and 
at the time of any increase in the pub¬ 
lished freight rate included in such price 
and becoming effective during the pe¬ 
riod of the order. We are of the opinion 
that this Commission has no jurisdiction 
to require that the contract price be 
decreased in the event that the freight 
rate is decreased, since in that event the 
contract price may be above the then 
applicable minimum price. Accordingly, 
we find that Rule n A of Section 5 of 
Exhibit Rr-19 is reasonable and neces¬ 
sary and should be modified so as to 
eliminate the reference to decreasing the 
contract price. 

Another condition which must be con¬ 
tained in every spot order, so as to pre¬ 
vent evasions of minimum prices is that 
in case of a reconsignment or diversion, 
the seller shall charge and the buyer 
shall pay not less than the minimum 
price for delivery to the destination to 
which the shipment is actually delivered, 
and for the use to which it is actually 
applied. In order that this provision 
be observed, it is likewise necessary to 
provide that there must be inserted in 
the spot order the condition that the 
buyer shall notify the seller in writing 
of all reconsignments or diversions. We 
are of the opinion that the Commission 
has no jurisdiction to provide that no 
shipment may be diverted or recon¬ 
signed without the consent of the seller, 
confirmed in writing, since consent of 
the seller is not necessary to prevent 
price evasions. However, we are of the 
opinion that it is reasonable and neces¬ 
sary to provide that the buyer shall no¬ 
tify the seller in writing of all reconsign¬ 
ments or diversions since the seller must 
charge the applicable minimum price in 
such case. Upon the basis of the tes¬ 
timony of the witness Brown and the 
witnesses for District Boards Nos. 1, 3, 
4, 6, 7, and 13, we find that since at the 
time a railroad purchases coal at a par¬ 
ticular destination it is not certain of 
the place where the coal will be used, it 
is impractical to require notice in the 
case of the reconsignment or diversion 
of railroad fuel where such reconsign¬ 
ment or diversion does not result in a 
change in the applicable minimum price. 
Accordingly, we find that Rule 2 (b) of 
Section V of Exhibit R^19 and Rule 
2 (a) of Section V of the Appendix of 
Exhibit R-21 should be modified to read 
as follows: 

The buyer shall notify the seller in 
writing of all reconsignments or diver¬ 
sions, except that such notification is not 
necessary where the coal is purchased f oi 
and used as railroad fuel and the re¬ 
consignment or diversion does not result 
in a change in the applicable minimum 
price. In the case of reconsignment or 
diversion, the seller shall charge and the 
buyer shall pay not less than the ap¬ 
plicable minimum price prescribed for 
such coal at the time of the reconsign¬ 


ment or diversion for delivery to the 
destination to which such shipment is 
actually delivered and for the use to 
which it is actually applied. 

3. Upon the basis of the testimony of 
the witness Brown and the witnesses for 
District Boards Nos. 2, 4, 7, 8, 10. 11 
15. 16, 17, 18, 19, 20 and 23, we find 
that in order to prevent evasions of 
minimum prices by applying coal pur¬ 
chased for a particular use to a use 
which takes a higher minimum price 
than that specified in the spot order, 
it is necessary to provide that each spot 
order shall contain the condition that 
the coal must be used in the plant or 
plants named in the spot order and for 
the use stated therein, and that in case 
the coal is applied by the buyer to a 
use other than that stated in the spot 
order, the buyer shall notify the seller 
in writing and the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price for such 
coal at the time of diversion for the 
use to which it is actually applied. 

However, upon the basis of the testi¬ 
mony of the witness for District Boards 
Nos. 16. 17, 18, 19, 20 and 23. we find 
that such requirement is reasonable only 
where the coal Is sold for consumption 
or processing. Accordingly, we modify 
Rule 2 (c) (1) and (2) of Section V of 
Exhibit R-19 and Rule 2 (b) (1) and 
(2) of Section V of the Appendix of Ex¬ 
hibit R-21 to read as follows: 

The coal shipped pursuant to this 
order is sold and purchased upon the 
following conditions: 

(1) If the coal is sold for consumption 
or processing, it shall be used in the 
plant or plants named herein and for 
the use stated herein; 

(2) In case the coal is applied by the 
buyer to a use other than that stated 
herein, the buyer shall notify the seller 
in writing and the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price for such 
coal in effect at the time of such change 
in application, for the use to which it is 
actually applied. 

4. Upon the basis of the testimony of 
the witness Brown and that of all the 
District Board witnesses, we find that it 
is reasonable and necessary, in order to 
restrict spot orders to a 30-day delivery 
period, to require that the spot order 
shall contain the condition that if ship¬ 
ments called for by the order are not 
completed within thirty days after the 
effective date of the order, the unfilled 
portion of the order shall not be de¬ 
livered. Accordingly, we find that Rule 
2 (d) of Section V of Exhibit R-19, 
which is the same as Rule 2 (c) of Sec¬ 
tion V of the Appendix of Exhibit R-21, 
is reasonable and necessary. 

5. Since, in our opinion, it is unrea¬ 
sonable to require the consent of the 
seller in the case of reconsignment or 
diversion, we are of the opinion that 
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Rule 3 of Section V of Exhibit R-19, 
which is substantially the same as Rule 

3 of Section V of the Appendix of Ex¬ 
hibit R-21, is unnecessary and accord¬ 
ingly should be deleted. 

6 . Upon the basis of the testimony of 
the witness Brown and that of all the 
District Board witnesses who testified in 
the hearing, we find it is reasonable, for 
the purpose of enforcement, to provide 
that spot orders should contain such 
relevant terms as the date of execution, 
the effective date, the expiration date, 
the price agreed upon, the terms of pay¬ 
ment, the size and grade of the coal, the 
number of cars or tonnage to be shipped, 
the destination to which the coal is to 
be shipped, the name of Code Member, 
the name of the originating mine or 
mines, and, where the coal is purchased 
for consumption or processing, the use 
to which the coal is to be applied. Sec¬ 
tion 4, n (a) of the Act provides that 
spot orders are to be filed with the 
Statistical Bureau and, accordingly, it 
is reasonable to provide that every spot 
order or the written confirmation there¬ 
of shall be filed with the Statistical Bu¬ 
reau or Bureaus within ten business days 
after the making thereof, and that any 
modification of the spot order should be 
likewise in writing and filed in the same 
manner. Accordingly, we find that Rule 

4 of Section V of Exhibit R-19, which 
is the same as Rule 4 of Section V of 
the Appendix of Exhibit R-21, is rea¬ 
sonable and necessary. 

7. Upon the basis of the testimony of 
the witness Brown and that of all the 
District Board witnesses, we find that it 
is reasonable to require that all spot 
orders for the sale of coal, the minimum 
price of which is subject to seasonal in¬ 
crease or decrease, contain a provision 
stating what the governing minimum 
price should be. Since we are of the 
opinion that under the Act no coal may 
b f delivered at a price below the price 
ir effect at the time of delivery, we find 
that Rule 5 of Section V of Exhibit 
R-19, which is the same as Rule 5 of 
Section V of Exhibit R-21, should be 
modified as follows: 

All spot orders for the sale of coal the 
minimum price of which is subject to 
seasonal increase, or decrease, shall pro¬ 
vide that the price payable thereunder 
shall be not less than the price in effect 
at the time of delivery. 

CONTRACTS 

F - With Respect to the Evidence Re¬ 
lating to the Rules Contained in Sec¬ 
tion VI of Exhibit R-19 and Section 

VI of the Appendix of Exhibit R-21 

1. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that in order 
to enable the Commission properly to 
administer the Act, it is necessary that it 
be fully informed of all contracts for 
the sale of coal and that, accordingly, it 
is reasonable and necessary to require 
that all contracts for the sale of coal 


shall be In writing and shall express the 
entire agreement between the parties. 
We further find that in order that the 
Commission may be fully informed of 
the terms of the contract, it is likewise 
reasonable to require that the contract 
shall clearly state the date of execution, 
effective date, expiration date, the price 
agreed upon, the terms of payment, the 
size and grade of coal, the number of 
cars or tonnage to be shipped, the name 
of the Code Member, the name of the 
originating mine or mines, the destina¬ 
tion to which the coal is to be shipped, 
and where the coal is purchased for con¬ 
sumption or processing, the use to which 
the coal is to be applied. Upon the basis 
of the testimony, we further find that it 
is necessary to make provision for con¬ 
tracts which do not call for a definite 
tonnage but call for a buyer’s require¬ 
ments, since it is customary for the in¬ 
dustry to make such contracts; that 
some restrictions must be placed on con¬ 
tracts calling for a buyer’s requirements 
in order properly to administer the Rules 
and Regulations and prevent evasions 
of the established minimum prices; that, 
accordingly, it is reasonable to provide 
that contracts may be made (a) calling 
for a buyer’s entire requirements or a 
stated percentage of his requirements, 
showing the maximum tonnage to be 
shipped thereunder, or (b) covering a 
buyer’s requirements and stating the 
estimated tonnage to be shipped with an 
allowable overshipment of not exceed¬ 
ing a certain percentage of such esti¬ 
mated tonnage. Upon the basis of the 
testimony of the witness for District 
Board No. 2, we find that the greater 
the percentage of overshipment per¬ 
mitted, the less a Code Member will be 
able to determine to what extent he is 
obligated for tonnages if he had many 
such contracts; upon the basis of the 
testimony of the witnesses for District 
Boards Nos. 2, 3, 4, 6, 7 and 8, we find 
that a provision permitting overshipment 
not in excess of ten (10) per cent is rea¬ 
sonable and sufficient. Upon the basis 
of the testimony of the witness Brown, 
and all the District Board witnesses, we 
find that it would be unduly burdensome 
to apply the same rule with respect to 
contracts calling for a buyer’s require¬ 
ments to contracts with governmental 
agencies as is properly required as to 
contracts with other purchasers for the 
reason that governmental agencies nor¬ 
mally require that the contracts made 
with them contain a provision permitting 
overshipment far in excess of ten (10) 
per cent of the estimated tonnage stated 
in the contract; that while a restriction 
of overshipment to ten (10) per cent of 
the stated requirements is reasonable for 
the ordinary purchaser, it is not reason¬ 
able for contracts made with governmen¬ 
tal agencies; and, that, accordingly it 
is reasonable and necessary to make an 
exception to the requirements relating 
to quantity of coal so as to provide that 
such requirements should not apply to 
contracts made with agencies of the Fed¬ 


eral, State or local Governments in case 
the terms required to be submitted in the 
bidding or offering for such contract be 
in conflict with such provisions. Ac¬ 
cordingly, we find that Rule 1 of Section 
VI of Exhibit R-19 and Rule 1 of Sec¬ 
tion VI of Exhibit R-21 should be modi¬ 
fied to read as follows: 

Every contract shall be in writing and 
shall express the entire agreement be¬ 
tween the parties. The contract shall 
clearly state the date of execution, the 
effective date, the expiration date, the 
price agreed upon, the terms of payment, 
the size and grade of coal, the number of 
cars or tonnage to be shipped, the name 
of the Code Member, the name of the 
originating mine or mines, the destina¬ 
tion to which the coal is to be shipped, 
and, where the coal is purchased for con¬ 
sumption or processing, the use to which 
the coal is to be applied. Contracts may 
also be made either (a) calling for a 
buyer’s entire requirements or a stated 
percentage of his requirements, showing 
the maximum tonnage to be shipped 
thereunder, or (b) covering a buyer’s re¬ 
quirements and stating the estimated 
tonnage to be shipped with an allowable 
overshipment of not exceeding ten (10) 
per cent of such estimated tonnage. 

The provisions of the rule stated in the 
foregoing paragraph relating to quantity 
shall not apply to contracts made with 
agencies of the Federal, State or local 
Governments in case the terms required 
to be submitted in a bid or offer for such 
contracts are in conflict with such pro¬ 
visions. 

2. Upon the basis of the testimony of 
the witness Brown, and all the District 
Board witnesses, we find that in order to 
minimize the hardships that may result 
from inequities in the initial price es¬ 
tablishment, and in order to prevent Code 
Members who may have received an un¬ 
fair advantage in the initial establish¬ 
ment of minimum prices from diverting 
business from their competitors for an 
unlimited length of time by means of 
long-term contracts, that it is reasonable 
and necessary to limit the length of time 
over which performance under a contract 
may take place and also to restrict the 
time when performance must begin un¬ 
der a contract. We further find, upon 
the basis of such testimony, that in the 
absence of restrictions upon the length of 
contracts, Code Members who may have 
received an advantage in the establish¬ 
ment of minimum prices could divert 
business from their competitors for the 
rest of the life of the statute and there¬ 
after by entering into contracts for such 
a period. Upon the basis of the testi¬ 
mony of the witness Brown, and all the 
District Board witnesses, we find that it is 
reasonable and necessary to provide for 
an exception to a rule restricting the 
length of contracts upon a showing that 
such exception is necessary to meet the 
long term competition of oil, gas and 
other forms of fuel and energy, and for 
such other reasons as may be appropriate 
in order to further the effectual admin- 
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Istration of the Act. Upon the basis of 
the testimony and the foregoing findings 
of fact, we find that it is reasonable and 
necessary to provide that delivery under 
a contract must commence not later than 
ninety (90) days from the date upon 
which such contract is entered into and 
that no contract shall provide for delivery 
over a period in excess of twelve (12) 
months, except by special permission and 
approval of the Coal Commission upon 
a showing of the necessity of meeting 
long term contract competition of oil, 
gas, or other forms of fuel and energy, 
or for such other reasons as the Commis¬ 
sion may deem appropriate to further the 
effectual administration of the Act. Ac¬ 
cordingly, we find that Rule 2 of Section 
VI of Exhibit R-19, which is the same 
as Rule 2 of Section VI of the Appendix 
of Exhibit R-21, is reasonable and neces¬ 
sary and that Rule 5 of Section VI of 
Exhibit R-19, which is the same as Rule 
5 of Section VI of the Appendix of Ex¬ 
hibit Rr-21, is reasonable and necessary. 

3. Upon due consideration of the 
briefs filed in this hearing, we are of the 
opinion that under Section 4, n (e) of 
the Act, no coal may be delivered upon 
any spot order or contract at a price 
below the minimum price in effect at the 
time of delivery. The witnesses for Dis¬ 
trict Boards Nos. 7, 10 and 13, were of 
the opinion that Rule 3 of Section VI 
should be modified so as to provide that 
no coal may be delivered upon a contract 
below thd price in effect at the time of 
shipment. Accordingly, we are of the 
opinion that Rule 3 of Section VI of 
Exhibit R^19, which is the same as Rule 

3 of Section VI of Exhibit Rr-21, should 
be modified so as to read as follows: 

No contract shall be made at a price 
below the applicable minimum price as 
established by the Coal Commission at 
the time of the making of the contract 
and every contract shall provide that the 
price to be paid for the coal to be de¬ 
livered thereunder shall be not less than 
the applicable minimum price in effect 
at the time of delivery. 

4. Upon the basis of the testimony of 
the witness Brown, and all the District 
Board witnesses, we find that it is rea¬ 
sonable and necessary to inform Code 
Members that in case of seasonal prices, 
the governing minimum price is the 
price to be in effect at the time of de¬ 
livery. Upon the basis of the testimony 
of the witness for District Board No. 2, 
we find that Rule 4 of Section VI of 
Exhibit R^19, which is the same as Rule 

4 of Section VI of the Appendix of Ex¬ 
hibit R-21. should be modified, for the 
purpose of clarity, to refer to seasonal 
decreases as well as seasonal increases. 
Accordingly, we find that Rule 4 of Sec¬ 
tion VI of Exhibit R-19 and Rule 4 of 
Section VI of the Appendix of Exhibit 
Rr-21 should be modified to read as 
follows: 

All contracts for the sale of coal, the 
minimum price of which is subject to 


seasonal increase or decrease, shall pro¬ 
vide that the price payable thereunder 
shall be not less than the applicable 
minimum price in effect at the time of 
delivery. 

5. Upon the basis of the testimony of 
the witness Brown, and all the District 
Board witnesses, we find that, in order 
that the contracts on file with the Com¬ 
mission will accurately reflect existing 
contractual relations, it is reasonable 
and necessary to provide that any 
change in the terms of a contract shall 
be evidenced by a written agreement 
which shall conform to all the require¬ 
ments set forth in the rules and regula¬ 
tions. Accordingly, we find that Rule 6 
of Section VI of Exhibit R-19 is reason¬ 
able and necessary. Rule 6 of Section 
VI of Exhibit R^21 is in substance the 
same as Rule 6 of Section VI of Exhibit 
R-19, and the witnesses for District 
Boards Nos. 16, 18. 20 and 23 testified 
that they agreed to the rule as con¬ 
tained in Exhibit R-19. 

6. Upon the basis of the testimony of 
the witness Brown, and the testimony of 
all the District Board witnesses, we find 
that it may take some time to reduce a 
binding agreement to a formal written 
contract; that in the absence of a rule 
requiring a report of such an agreement, 
which under the definitions is termed 
a commitment, the Coal Commission 
would not be advised of the nature of 
the agreement until the formal contract 
has been filed; that the Coal Commis¬ 
sion should be advised as soon as possi¬ 
ble of all agreements for the sale of coal, 
and that therefore, it is reasonable to 
provide that every commitment shall be 
reported to the Statistical Bureau within 
fifteen (15) days from the date of the 
making of the agreement and that such 
report shall contain all the terms and 
conditions of the commitment. Obvi¬ 
ously, it is unreasonable to require a re¬ 
port of the commitment if the contract 
is filed within fifteen (15) days. Ac¬ 
cordingly, we find that Rule 7 of Section 
VI of Exhibit Rr-19, which is the same 
as Rule 7 of Section VI of Exhibit R-21, 
is reasonable and necessary. However, 
upon the basis of the testimony of the 
witness for District No. 2, we find that 
this rule should be modified in the in¬ 
terest of clarity to read as follows: 

A report of every commitment shall 
be filed with the Statistical Bureau or 
Bureaus, within fifteen (15) business 
days from the date of the making of the 
agreement. Such report shall set forth 
all the terms and conditions of the com¬ 
mitment. A true copy of every contract 
and of any agreement for modification 
thereof shall be filed with the Statis¬ 
tical Bureau or Bureaus within fifteen 
(15) business days from the date of 
execution of such contract or agreement 
for modification: Provided, however, 
That a report of the commitment need 
not be filed if a copy of the contract is 
filed within fifteen (15) business days 
from the date of the commitment. 


7. In the interest of clarity, we are of 
the opinion that the first paragraph of 
Rule 8 of Section VI of Exhibits R -19 
and R^21 should be modified to read 
as follows: 

Each contract shall among other 
things not inconsistent herewith con¬ 
tain the following provisions, the mean¬ 
ing and effect of which shall not be 
changed or altered by any other pro¬ 
vision of the contract: 

8. On the basis of the testimony of 
the witness Brown, and all the District 
Board witnesses, we find that in order 
to prevent evasions of minimum prices, 
the rules must provide that certain 
specific provisions must be contained in 
every contract. We find that one of 
such conditions should be that the con¬ 
tract and the performance of all pro¬ 
visions thereof are expressly subject to 
the Act and the proper orders and regu¬ 
lations issued thereunder by the Coal 
Commission. Accordingly, we find that 
Rule 8 (a) of Section VI of Exhibit R-19, 
which is the same as Rule 8 (a) of Sec¬ 
tion 'VI of Exhibit R-21, is reasonable 
and necessary. Since minimum prices 
at points other than the mine must be 
based upon a definite transportation 
charge, it is reasonable to provide that 
one of such conditions should be that 
if the price named in the contract is 
f. o. b. any point other than the origi¬ 
nating mine, such price shall be in¬ 
creased by the amount and at the time 
of any increase in the published freight 
rate included in such price and becom¬ 
ing effective during the period of the 
contract. We are of the opinion that 
the Commission has no jurisdiction to 
require that the contract price be low¬ 
ered in the event of a decrease in the 
freight rate. Accordingly, we find that 
Rule 8 (b) of Section VI of Exhibit 
R-19 is reasonable and necessary ex 
cept that it should be modified so as to 
delete the reference to decreasing the 
contract price. Another one of the con¬ 
ditions to be contained in the contract 
which is necessary to prevent evasions 
of minimum prices is that in case of 
reconsignment or diversion, the seller 
shall charge and the buyer shall pay not 
less than the applicable minimum price 
for delivery to the destination to which 
the shipment is actually delivered, and 
for the use to which it is actually ap¬ 
plied. So that this provision will be 
observed, it is likewise necessary to pro¬ 
vide that there must be inserted in the 
contract the provision that the buyer 
shall notify the seller in writing of all 
reconsignments or diversions. We are 
of the opinion that the Commission has 
no jurisdiction to provide that no ship¬ 
ment may be diverted or reconsigned 
without the consent of the seller, con¬ 
firmed in writing, since the consent of 
the seller is not necessary to prevent 
evasions of minimum prices. However, 
we are of the opinion that it is reason¬ 
able and necessary to provide that the 
buyer shall notify the seller in writing 
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of all reconsignments or diversions since 
the seller must charge the applicable 
minimum price in such case. Upon the 
basis of the testimony of the witness 
Brown, and the witnesses for District 
Boards Nos. 1, 4, 6. 7. and 13, we find 
that it is impractical to require notice 
in the case of a reconsignment or di¬ 
version of railroad fuel where such re- 
consignment or diversion does not result 
in a change in the applicable minimum 
price, since at the time a railroad pur¬ 
chases coal at a particular destination 
it is not certain of the place at which 
the coal will be ultimately used. Ac¬ 
cordingly. we find that Rule 8 (c) of 
Section VI of Exhibit R-19 and Rule 
8 (b) of Section VI of the Appendix 
of Exhibit Rr-21 should be modified to 
read as follows: 

The buyer shall notify the seller in 
writing of all reconsignments or diver¬ 
sions, except that such notification is 
not necessary where the coal is purchased 
for and used as railroad fuel and the 
reconsignment or diversion does not re¬ 
sult in a change in the applicable mini¬ 
mum price. In the case of reconsign- 
ment or diversion, the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price prescribed 
for such coal at the time of the recon¬ 
signment or diversion for delivery to the 
destination to which such shipment is 
actually delivered and for the use to 
which it is actually applied. 

9. Upon the basis of the testimony of 
the witness Brown, and the witnesses for 
District Boards Nos. 2, 7, 8, 10, 11, 15, 
16, 17, 18, 19, 20, and 23, we find that 
in order to prevent evasions of minimum 
prices by applying coal purchased for a 
particular use to a use which takes a 
higher minimum price than that specified 
in the contract, it is necessary to provide 
that each contract shall contain the con¬ 
dition that the coal must be used in the 
plant or plants named in the contract 
and for the use stated therein, and that 
in case the coal is applied by the buyer 
to a use other than that stated in the 
contract, the buyer shall notify the seller 
in writing and the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price in effect 
at the time of such change in application 
for such coal for the use to which it is 
actually applied. However, upon the 
basis of the testimony of the witness 
for District Boards Nos. 16. 17, 18. 19, 
20. and 23, we find that it is unreasonable 
to provide that the coal must be used 
in the plant or plants named in the con¬ 
tract and for the use stated therein, ex¬ 
cept where the coal is sold for consump¬ 
tion or processing. Accordingly, we 
modify Rule 8 (d) (1) and (2) of Section 
^1 and Rule 8 (c) (1) and (2) of Section 
VI of the Appendix of Exhibit Rr-21 to 
read as follows: 

<d) The coal shipped pursuant to this 
contract is sold and purchased upon the 
following conditions: 


(1) If the coal is sold for consump¬ 
tion or processing, it shall be used in 
the plant or plants named herein and 
for the use stated herein; 

(2) In case the coal is applied by the 
buyer to a use other than that stated 
herein, the buyer shall notify the seller 
in writing and the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price for such 
coal in effect at the time of such change 
in application, for the use to which it 
is actually applied. 

10. Since, in our opinion, it is unrea¬ 
sonable to require the consent of thje 
seller in the case of reconsignment or 
diversion, we find that Rule 9 of Sec¬ 
tion VI of Exhibit R^19, which is the 
same as Rule 9 of Section VI of Exhibit 
R-21, is unnecessary and, accordingly, 
should be deleted. 

11. The witness for District Board No. 
7. as an alternative to his recommenda¬ 
tion that Rule 3 of Section VI of Ex¬ 
hibit R-19 be modified, recommended 
the adoption of a rule which would pro¬ 
vide that there must be inserted in each 
contract a condition that if during the 
term of the contract the Coal Com¬ 
mission found an increase in excess of 
two cents (2^) per ton in the weighted 
average of the total costs in the Mini¬ 
mum Price Area wherein the coal con¬ 
tracted was produced, then the contract 
price should be increased so as to make 
such price not less than the applicable 
minimum price established by the Coal 
Commission at the time of the making 
of the contract, plus the amount per 
ton in the increase of the weighted aver¬ 
age costs in the Price Area. We are of 
the opinion that this rule is unneces¬ 
sary since we construe Section 4. II (e) 
of the Act as prohibiting the delivery of 
coal at a price below the applicable 
minimum price in effect at the time 
of delivery. 

12. Upon the basis of the testimony of 
the witnesses for District Boards Nos. 
1, 2. 4, 6, and 13. we are of the opinion 
that Rules 10 and 11 of Section VT of 
Exhibit R-19, which are the same as 
Rules 10 and 11 of Section VI of Ex¬ 
hibit R-21, should be deleted for the 
reason that they are contained in the 
Act. 

G. With Respect to the Evidence Relat¬ 
ing to Rules Contained in Section VII 

of Exhibit R-19 and Section VII of the 

Appendix of Exhibit R-21 

1. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that it is rea¬ 
sonable and necessary to prohibit terms 
of payment more favorable than those 
customarily allowed by the industry for 
the reason that otherwise the minimum 
prices could be evaded through the use 
of terms of credit. Upon the basis of 
the testimony of the witness Brown and 
all the District Board witnesses, we find 
that Rule 1 (A) of Section VII in Ex¬ 
hibit R-19, which is the same as Rule 
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1 (A) of Section VTI of the Appendix 
of Exhibit Rr-21. is reasonable and nec¬ 
essary since such rule reflects the cus¬ 
tomary term of credit on rail, river, ex- 
river or truck shipments, except that as 
to District No. 16 this rule should only 
apply on coal sold to an industrial con¬ 
sumer and that as to coal sold to per¬ 
sons other than industrial consumers, 
the date of payment should be not later 
than the tenth day of each calendar 
month for all coal shipped during the 
preceding calendar month. 

2. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that Rule 1 (B) 
of Section VII of Exhibit R-19, which 
is the same as Rule 1 (B) of Section VII 
of the Appendix of Exhibit R-21, re¬ 
flects the customary term of credit on 
tidewater cargo shipments and is there¬ 
fore reasonable and necessary. 

3. Upon the basis of the testimony of 
the witness Brown and of all the Dis¬ 
trict Board witnesses, we find that Rule 
1 (C) of Section VII of Exhibit R-19 re¬ 
flects the customary term of credit for 
tidewater bunker coal, and therefore is 
reasonable and necessary, and that Rule 
1(0 of Section VII of the Appendix of 
Exhibit R-21 should be modified to con¬ 
form to Rule 1 (C) of Section VII of 
Exhibit R-19. 

4. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses except the District 
Board witness for District No. 10, we 
find that Rule 1 (D) of Section VII of 
Exhibit R-19, which is the same as Rule 
1 (D> of Section VII of the Appendix 
of Exhibit R-21, reflects the customary 
terms of credit on lake cargo shipments 
and is therefore reasonable and neces¬ 
sary. 

5. Upon the basis of the testimony of 
the witness Brown and all District Board 
witnesses we find that Rule 1 (E) of 
Section VII of Exhibit R-19, which is 
the same as Rule 1 (E) of Section VIE 
of the Appendix of Exhibit Rr-21, reflects 
the customary term of credit on coals 
sold to railroads and therefore is reason¬ 
able and necessary. 

6. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses except the witness for 
District Board No. 10. we find that Rule 
1 (P) of Section VH of Exhibit R-19, 
which is the same as Rule 1 (F) of Sec¬ 
tion VH of the Appendix of Exhibit R-21, 
is reasonable and necessary for the rea¬ 
son that it provides a uniform value of 
payment. The witness for District Board 
No. 10 testified that a large number of 
Code Members in District No. 10 would 
like if it is possible, to have a rule which 
would permit the granting of a 2% dis¬ 
count to retail dealers on certain sizes, 
namely, lump, egg, nut and stove, if in¬ 
voices were paid within ten days imme¬ 
diately following shipment. We are of 
the opinion that the Act does not au¬ 
thorize this Commission to establish a 
rule which would permit the granting of 
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a 2% cash discount to retail dealers if 
payment is made within ten days after 
date of shipment, where the granting of 
such discount would result in reducing 
the invoice price below the applicable 
minimum price. 

7. On the basis of the testimony of the 
witness Brown and all the District Board 
witnesses, we find that Rule 1 (G) of 
Section VTI. Exhibit R-19, which is the 
same as Rule 1 (G) of Section VTI of 
the Appendix of Exhibit Rr-21, is rea¬ 
sonable and necessary to prevent eva¬ 
sions of established prices by means of 
false claims and to properly enforce the 
Rules and Regulations relating to the 
adjustment of claims based on sub¬ 
standard preparation or quality. 

8. On the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that Rule X (H) 
of Section VII of Exhibit R-19, which is 
the same as Rule 1 (H) of Section VII 
of Exhibit R-21, is reasonable and nec¬ 
essary to insure payment of accounts 
when due; that in the absence of such 
a rule, it would be possible for a Cede 
Member and a consumer to enter into 
an agreement under which the purchase 
price would not be paid until after the 
expiration of the Act, since the consti¬ 
tutionality of any provision of the Act 
might not be determined until the time 
of such expiration or thereafter; and 
that such an agreement would defeat 
the very purpose for which the Act was 
passed. 

9. On the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that to the ex¬ 
tent that a buyer may withhold pay¬ 
ment after the customary term of credit, 
he has a substantial benefit by the use 
of the money; that if interest were not 
required to be charged where parties 
agreed to extend credit after the due 
date of the account, rebates could be 
granted in the form of the value of the 
use of the money; that it is necessary 
and reasonable to provide that interest 
must be charged where the due date of 
account is extended by the agreement 
of the parties, express or implied, or 
where payment is made by note, trade 
acceptance or other forms of indebted¬ 
ness. Upon the basis of the testimony 
of the witnesses for District Boards Nos. 
1. 2, 3. 4, 6, 7. 8. and 13, we find that 
the rate of interest to be charged should 
be definite and that a provision that the 
rate should be the current rate in the 
locality to which the coal is shipped to 
the vendee, which provision is contained 
in Rule 1 (I) of Section VII of Exhibit 
R-19, which is the same as Rule 1 (I) 
of Section VTI of Exhibit R^21, puts a 
burden on a Code Member with which 
he might conceivably have considerable 
difficulty in complying; and that it is 
reasonable to provide that the rate of 
interest charged should be not less than 
5% per annum. Accordingly, we find 
that Rule 1 (I) of Section VH of Ex¬ 
hibit R-19, which is the same as Rule 1 
(I) of Section VTI of the Appendix of 


Exhibit R-21, should be modified to read 
as follows: 

Where the due date of the account is 
extended by agreement of the parties, ex¬ 
press or implied, or where payment is 
made by note, trade acceptance or other 
form of indebtedness, the seller shall 
charge and the buyer shall pay interest 
from and after the due date of the ac¬ 
count at the rate of not less than five 
(5%) per centum per annum. 

10. On the basis of the testimony of 
the witness for District Board No. 16, we 
find that the following rule is reasonable 
and necessary for said district: 

Every Code Member or his Sales Agent 
shall each month report to the Statistical 
Bureau, and the District Board for the 
District in which he is located, every case 
in which an overdue payment or a note, 
trade acceptance, or other form of in¬ 
debtedness, has been accepted in settle¬ 
ment of any account, setting forth all 
conditions of such overdue payment, 
note, trade acceptance, or other form of 
indebtedness. 

11. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses except the witness for 
District Board No. 20. we find that it has 
been customary in the industry to pre¬ 
pay freight on shipments to pre-pay sta¬ 
tions as published in current railway 
tariffs and on shipments to the United 
States Government, states or political 
sub-divisions thereof; that it is reason¬ 
able and necessary to prevent the pre¬ 
payment of transportation charges on 
other shipments, except as authorized in 
the minimum price schedules, in order 
that producers who are able to prepay 
transportation charges will not secure an 
unfair advantage over producers who are 
not able to do so. Accordingly, we modify 
Rule 1 (J) of Section VII of Exhibit R-19, 
which is the same as Rule 1 (J) of Sec¬ 
tion VH of Exhibit R^21, to read as 
follows: 

Transportation charges shall not be 
paid by a Code Member, his Sales Agent, 
or a Distributor, except to pre-pay sta¬ 
tions as published in current railway 
tariffs or on shipments to the United 
States Government, states or political 
sub-divisions thereof, and except as au¬ 
thorized in the minimum price schedules. 
Where freight is thus prepaid, except as 
authorized in the minimum price sched¬ 
ule. the amount thereof shall immedi¬ 
ately, upon receipt of the freight bill or 
notice of sight draft payment, be invoiced 
to the buyer for immediate payment. 

12. On the basis of the testimony of 
the witness Brown and the witnesses for 
District Boards Nos. 7. 8, 10, 11, 15, 16,17, 
18. 19, 20, and 23. we find that in the 
absence of Rule 1 (K). Section VII of 
Exhibit R-19, which is the same as Rule 
1 (K) of Section VTI of the Appendix of 
Exhibit R^21, Code Members could claim 
that although they sold coal at not less 
than the minimum price they cannot for 


various reasons collect such price and are 
therefore justified in accepting settle¬ 
ment of a lesser amount; that it would 
be extremely difficult to determine the 
bona fides of any settlement of an ac¬ 
count made below the applicable mini¬ 
mum price; and that, accordingly. Rule 
1 (K) of Section VET. Exhibit R-19, which 
is the same as Rule 1 <K) of Section VII 
of the Appendix of Exhibit R-21, is rea¬ 
sonable and necessary. However, so 
that this rule may not be construed as 
being contradictory to the rules con¬ 
tained in Section X of Exhibit R-19 and 
Section X of the Appendix of Exhibit 
R-21, which rules permit the granting 
of allowances for coal of substandard 
preparation or quality, we modify this 
rule to read as follows: 

Except as provided in Section X of 
these Rules and Regulations, no Code 
Member, Sales Agent, or a Distributor 
shall accept as payment in full for any 
account for the sale of coal any amount 
which is less than the applicable mini¬ 
mum price for the quantity of coal in¬ 
volved: Provided, however, That a Code 
Member, his Sales Agent, or a Distribu¬ 
tor, may enter into a bona fide general 
creditors’ composition with other credi¬ 
tors of a defaulting purchaser. A copy 
of such creditors’ composition shall be 
filed with the Statistical Bureau within 
ten (10) business days from the date of 
the making thereof. 

13. We find that Rule 1 (L) of Section 
VH of Exhibit R-19, which is the same 
as Rule 1 (L) of Section VTI of the Ap¬ 
pendix of Exhibit R-21, is reasonable 
and necessary in that it puts Code Mem¬ 
bers on notice that they are not required 
to extend the terms of credit herein 
authorized. 

14. We find that the following rule is 
reasonable and necessary because it 
makes clear what otherwise is implied 
in the rules, namely, that an implied 
agreement to extend credit for a period 
longer than that authorized by the rules 
and regulations is a violation of the 
Code, and. further, because it is reason¬ 
able to presume that such an implied 
agreement exists where there is a con¬ 
tinued sale and delivery to a purchaser 
who defaults in payment within the 
maximum period prescribed and where 
there is no payment of interest or en¬ 
forcement of a claim for interest by the 
Code Member: 

The agreement by a Code Member, his 
Sales Agent or a Distributor, express or 
implied, to extend credit to his vendee 
for a period longer than that authorized 
by these Rules and Regulations, with 
the effect of violating the applicable 
minimum prices or ihe Unfair Methods 
of Competition prohibited by the Act, 
shall constitute a violation of these Rules 
and Regulations and of the Code. The 
continued sale and delivery by a Code 
Member, his Sales Agent or Distributor, 
to his vendee who defaults in payment 
within the applicable maximum period 
of credit herein prescribed, in the ab- 
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sence of payment of interest or the en¬ 
forcement by the Code Member, his 
Sales Agent or Distributor, of the claim 
for interest, shall establish a prima facie 
presumption of the existence of such 
implied agreement. 

H. U T ith Respect to the Evidence Relat¬ 
ing to the Rules Contained in Section 
VIII of Exhibit R-19 and Section VIII 
of the Appendix of Exhibit R-21 

1 . Upon the basis of the testimony 
of the witness Brown, and all the Dis¬ 
trict Board witnesses, we find that it is 
reasonable to establish rules which will 
provide the Commission with uniform 
copies of analyses which are fruly rep¬ 
resentative of a Code Member’s coal; 
that in order properly to enforce para¬ 
graph 8, Section 4, Part n (i) of the 
Act which makes the intentional mis¬ 
representation of any analysis or analy¬ 
ses an unfair method of competition, it 
is necessary to have certain rules relat¬ 
ing to the use of analyses; that analy¬ 
ses are relevant in determining the 
proper classification of coal produced 
by the Code Member; that it is reason¬ 
able to provide that Code Members 
when utilizing coal analyses in the sale 
or offer for sale of any coal shall file a 
report of such analyses with the Sta¬ 
tistical Bureau and District Board for 
the district in which the coal is pro¬ 
duced; that it may very well be that a 
Code Member cannot procure a par¬ 
ticular sample of coal which will fairly 
state the average character of the 
product regularly produced, and that 
in order to state that the analysis is 
truly representative of the grade and 
size of coal offered for sale the Code 
Member may have to rely upon the 
average of a number of samples and a 
number of analyses; that it is more rea¬ 
sonable to provide for the filing of a re¬ 
port of an analysis than for the filing 
of a single analysis made by a certain 
chemist on a certain date. Upon the 
basis of the testimony of the witness 
Brown and the witnesses for District 
Boards Nos. 3. 7. 8, 10. 11. 15. 16, 17, 18, 
19, 20, and 23, we find that it is rea¬ 
sonable to provide that such report 
shall state the name of the Code Mem¬ 
ber, the name of the mine, the name or 
the geological number of the seam or 
seams from which the coal is produced, 
the name of the size of coal, and, if 
screened, the dimensions of the screen 
or screens over which the coal is pre¬ 
pared; that it is reasonable to provide 
that the report shall state whether or 
not the analysis is representative of the 
entire production of such size coal, or 
whether it represents only a portion of 
such production segregated by selective 
mining, selective preparation, actual 
analyses made at the mine or in any 
other manner; that it is reasonable to 
provide that the Code Member shall 
report that the analysis is representa¬ 
tive of the grade and size of coal as 
regularly produced by the Code Mem¬ 


ber and as loaded directly into trans¬ 
portation facilities for shipment to 
market, and that the Code Member is 
prepared to make deliveries of coal of 
substantially the same quality and char¬ 
acter as shown by the analysis. Upon 
the basis of the testimony of the witness 
for District Board No. 7, we find that a 
full proximate analysis, showing mois¬ 
ture content, ash, volatile matter, fixed 
carbon, sulphur and British thermal 
units and ash-softening temperature, is 
not always used in the sale of coal; that 
all the items contained in a full proxi¬ 
mate analysis may not be of interest to 
all purchasers of coal; that it is im¬ 
practical to require that a full proxi¬ 
mate analysis be used whenever coal is 
sold upon an analysis basis; that where 
a Code Member utilizes an analysis 
which does not include all the items of 
a full proximate analysis, he should be 
permitted to file a report of such analy¬ 
sis as is utilized by him in the offering 
and selling of his coal. Upon the basis 
of the testimony in the record and the 
foregoing findings of fact, we find that 
Rule 1 of Section VTII of Exhibit R-19 
and Rule 1 of Section VIII of the Ap¬ 
pendix of Exhibit R-21 should be 
modified to read as follows: 

No analysis of coal shall be utilized by 
a Code Member, his Sales Agent or a 
Distributor, in selling or offering for sale 
any coal produced by a Code Member, 
whether or not the analysis is a term 
in the offer or sale, unless the Code 
Member, the Sales Agent or the Distribu¬ 
tor shall have filed with the Statistical 
Bureau or Bureaus and the District 
Board for the District in which the coal 
is produced, a report of analysis or 
analyses as used or proposed to be used 
by him. Such report shall show the 
following: 

(a) The name of the Code Member 
Producer. 

(b) The name of the mine or mines. 

(c) The name or geological number 
of the seam or seams from which the 
coal is produced. 

(d) The name of the size, and, if 
screened, the dimension or dimensions 
of the screen or screens over and/or 
through which the coal is prepared. 

(e) Whether the analysis is represen¬ 
tative of the entire production of such 
size of coal, or whether it represents only 
a portion of such production segregated 
by selective mining, selective prepara¬ 
tion, actual analyses made at the mine, 
or in any other manner. 

(f) That such analysis is representa¬ 
tive of the grade and size of the coal as 
regularly produced by the Code Member 
and as loaded directly into transporta¬ 
tion facilities for shipment to market 
and that the Code Member is prepared 
to make deliveries of coal of substan¬ 
tially the quality and character as shown 
by the analysis. 

(g) That each such analysis is not less 
than a proximate analysis showing 
moisture content, ash, volatile matter, 


fixed carbon, and also sulphur and 
British thermal units and ash softening 
temperature: Provided, That if in offer¬ 
ing or selling coal the Code Member, 
Sales Agent, or Distributor utilizes an 
analysis which does not include all the 
items enumerated in this clause (g). he 
may file a report of such analysis as is 
utilized by him in offering and selling 
his coal. 

2. Upon the basis of the testimony of 
the witness Brown, and also upon the 
basis of the testimony of the witnesses 
for District Boards Nos. 7, 10. 11, 15, 16, 
17, 18, 19, 20, and 23, who were of the 
opinion that Rule 2 of Section vm of 
Exhibit Rr-19 is reasonable and necessary, 
we find that it is reasonable and neces¬ 
sary to require that every analysis used 
in selling or offering for sale any particu¬ 
lar kind, quality or size of coal shall be 
accompanied by a statement to the effect 
that a copy of such analysis has been 
properly filed with the Statistical Bureau 
and the District Board. We further find 
that if a consumer of coal is informed of 
the fact that an analysis which is used in 
the sale of coal has been properly filed, 
he can determine by an inspection of the 
analysis which is on file whether the 
analysis used in the sale is the same and 
thus aid the Commission in enforcing 
paragraph 8 of Section 4, Part II (i) of 
the Act. which makes the intentional 
misrepresentation of analysis a Code vio¬ 
lation, and also aid the Commission in 
enforcing the rule which requires that 
every analysis used in the selling of coal 
must be filed with the Statistical Bureau; 
accordingly, we find that Rule 2 of Sec¬ 
tion Vin of Exhibit R-19, which is the 
same as Rule 2 of Section vm of the 
Appendix of Exhibit Rr-21, is reasonable 
and necessary. However, for the purpose 
of clarification we modify this rule so 
as to delete the words “the Coal Com¬ 
mission.” 

3. On the basis of the testimony of the 
witness Brown, and the testimony of all 
the District Board witnesses who sup¬ 
ported Rule 3 of Section VIII of Exhibit 
R-19, which is the same as Rule 3 of 
Section vm of the Appendix of Exhibit 
R^21, we find that it is reasonable and 
necessary for the purpose of enforcing 
paragraph 8 of Section 4, Part n (i) of 
the Act, and also to aid in the discovery 
of the use of the analyses which have not 
been filed, to permit the inspection by 
interested persons of analyses at the 
office of the Statistical Bureau and, fur¬ 
ther, to provide that analyses filed with 
the Commission may be used for the 
proper classification of coal produced by 
the Code Member, since the analysis of 
coal plays an important part in deter¬ 
mining proper classification of coals and 
since such requirement is a safeguard 
that an analysis filed with the Commis¬ 
sion will be truly representative. We 
are of the opinion that such inspection 
should be permitted not only at the office 
of the Statistical Bureau, but also at the 
office of the Commission at Washington. 
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D. C. Accordingly, we find that Rule 3 
of Section VIII of Exhibit R^19 and Rule 
3 of Section vm of the Appendix of the 
Exhibit Rr-21 should be modified so as to 
provide that inspection may also be made 
at the office of the Commission at Wash¬ 
ington, D. C. 

4. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that in order 
that the Commission may properly super¬ 
vise the adjustments of prices so as to 
discover violations of minimum prices, it 
is necessary that when an analysis is used 
as a basis for such an adjustment, it shall 
be filed with the Commission; and. ac¬ 
cordingly, we find that Rule 4 of Section 
VIII of Exhibit R-19, which is the same 
in substance as Rule 4 of Section Vm 
of the Appendix of Exhibit R-21, is rea¬ 
sonable and necessary. However, we are 
of the opinion that this rule should be 
modified so as to provide that the analy¬ 
sis should be filed not later than the last 
day of the month following the month 
in which the adjustment is made. 

5. Upon the basis of the testimony of 
the witness Brown, and all the District 
Board witnesses, except the witness for 
District Board No. 8. we find that in 
order to determine whether agreements 
or orders made upon a premium and pen¬ 
alty basis are in violation of the mini¬ 
mum prices and rules and regulations, 
it is reasonable to provide that no agree¬ 
ment or order for the sale of coal made 
upon a penalty or a premium and penalty 
basis shall be entered into unless the 
analysis upon which the premium and 
penalty clause is based has been previ¬ 
ously filed, and unless such analysis is 
accompanied by a statement setting forth 
in full the terms of the premium and 
penalty provisions of the agreement or 
order. Accordingly, we find that Rule 5 
of Section VIII of Exhibit R^19 is rea¬ 
sonable and necessary. 

6. Upon the basis of the testimony of 
the witness Brown, and the witnesses for 
District Boards Nos. 1. 2, 3, 4, 6, 11, 13, 
15. 16, 17, 18, 19, 20 and 23. we find that 
it is reasonable to provide that there is a 
violation of the marketing rules and regu¬ 
lations only if the aggregate contract 
price paid under a premium and penalty 
contract is below the applicable mini¬ 
mum price or prices for the entire ton¬ 
nage shipped under the contract; that 
the test of whether the aggregate con¬ 
tract price is below the minimum price 
for all the tonnage shipped under con¬ 
tract is reasonable, since it does not en¬ 
tirely prohibit the making of penalty 
and premium contracts which have the 
effect of temporarily reducing the price 
of the tonnage for any individual ship¬ 
ment thereunder below the applicable 
minimum price for such individual ship¬ 
ment. Upon the basis of the testimony 
of the witnesses for District Boards Nos. 
1, 2. 3, 4. 6, and 13, we find that the pro¬ 
viso in Rule 6 of Section VHI of Exhibit 
R^19 and the proviso in Rule 5 of Sec¬ 
tion VIII of the Appendix of Exhibit R-21 
is unnecessary and should be deleted. 


I. With Respect to the Evidence Relating 

to the Rules Contained in Section IX 

of Exhibit R-19, and Section IX of the 

Appendix of Exhibit R-21 

1. Upon the basis of the testimony of 
the witness Brown and the testimony of 
all the District Board witnesses, we find 
that where coal is refused in transit or 
at destination, the Code Member must 
dispose of the same as quickly as possi¬ 
ble in order to minimize expenses and 
charges incident to the storing of the 
coal; that the only practical solution of 
this problem is to permit the Code Mem¬ 
ber to sell the same at the best obtain¬ 
able price, and to provide that he must 
file a statement giving all the necessary 
information from which the Commission 
can determine whether there has been a 
bona fide refusal in transit or whether 
the Code Member has in effect violated 
the minimum prices. Upon the basis 
of the testimony of the witness for Dis¬ 
trict Board No. 1, which was concurred 
in by witnesses for Districts Nos. 2, 4, 6 
and 13, we are of the opinion that Rule 
1 of Section IX of Exhibit R-19, which 
is the same as Rule 1, of Section IX of 
the Appendix of Exhibit R-21, would be 
less burdensome if the Code Member 
were required to file a copy of the invoice 
to the consignee and a copy of the in¬ 
voice to the purchaser upon resale along 
with a statement containing the infor¬ 
mation desired by the Rule and not con¬ 
tained on such invoices. We are of the 
opinion that such a modification is rea¬ 
sonable and should be made. Accord¬ 
ingly, we modify Rule 1 of Section IX 
of Exhibit Rr-19, and Rule 1 of Section 
IX of the Appendix of Exhibit R-21 to 
read as follows: 

Where coal is refused by a consignee 
in transit or at destination, the Code 
Member, his Sales Agent, or a Distribu¬ 
tor may sell the same at the best obtain¬ 
able price, provided that in each case 
the Code Member, the Sales Agent or the 
Distributor, shall file with the Statisti¬ 
cal Bureau, or Bureaus, and the Code 
Member or his Sales Agent shall file 
with the District Board for the District 
in which the coal is produced, within 
ten (10) business days from the date of 
such resale, a copy of the invoice to the 
consignee, a copy of the invoice to the 
purchaser upon the resale, and a state¬ 
ment giving the following information: 

(a) Reasons for the refusal; 

(b) Pacts resulting from the investi¬ 
gation of the complaint; 

(c) Amount of compensation, if any, 
paid upon the resale; 

(d) A copy of the carrier’s notice of 
refusal or a notice of reconsignment and 
such other pertinent information and 
facts as may be offered in proof of the 
necessity for such resale; 

(e) A signed and verified statement 
that the provisions of the Code and the 
Marketing Rules and Regulations of the 
Coal Commission other than as to price 
have not been violated or evaded. 


2. Upon the basis of the testimony of 
the witness Brown, and all District 
Board witnesses, except the witness f or 
District Board No. 8, we find that It is 
reasonable and necessary in order to po¬ 
lice the reconsignments of coal to pro¬ 
vide that Code Members shall furnish 
to the District Board and to the Statis¬ 
tical Bureau full reports of all recon¬ 
signments. Furthermore, we have es¬ 
tablished as reasonable and necessary 
certain rules which require every spot 
order and contract to contain the con¬ 
dition that, in the case the coal is ap¬ 
plied by the buyer to a use other than 
for which it was purchased, the seller 
shall charge and the buyer shall pay 
not less than the applicable minimum 
price for the use to which the coal is 
actually applied. In order to police these 
rules and to prevent evasions of mini¬ 
mum prices based on the use to which 
the coal is to be applied, we are of the 
opinion that a Code Member should 
likewise make a full report to the Statis¬ 
tical Bureau and the District Board ev¬ 
ery month of all changes in use made 
during the preceding calendar month. 
Accordingly, we find that Rule 2 of Sec¬ 
tion IX of Exhibit R-19, which is the 
same as Rule 2 of Section IX of the 
Appendix of Exhibit R-21, should be 
modified to read as follows: 

All Code Members, or their Sales 
‘Agents, or Distributors, shall on or be¬ 
fore the last day of each month furnish 
to the District Board and the Statistical 
Bureau for the District in which the coal 
originated full reports of all changes 
in use and all reconsignments and/or 
diversions made during the preceding 
calendar month, and shall authorize the 
carrier making such reconsignments to 
furnish complete information thereon to 
such Statistical Bureau: Provided, how - 
ever , That a Distributor is not required 
by this rule to make reports of recon¬ 
signments and changes in use to any 
District Board. 

J. With Respect to the Evidence Relatina 

to the Rules Contained in Section X 

of Exhibit R-19 and Section X of the 

Appendix of Exhibit R-21 

1. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that there are 
many instances of legitimate claims for 
substandard preparation or quality; that 
some provision must be made for the 
allowance of such claims, even though 
the effect of granting such allowances 
would be to reduce the price of the coal 
below the applicable minimum price 
established by the Commission; that it 
is reasonable and necessary, in order 
that the Commission may properly police 
the granting of such allowances, that a 
report of the circumstances and condi¬ 
tions surrounding the allowance of such 
claims should be filed with the Commis¬ 
sion; that it has been customary in the 
industry to allow' legitimate claims where, 
due to an error on the part of the 
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shipper, the buyer has incurred addi¬ 
tional expense in accepting the ship¬ 
ment; that it is entirely possible that 
the fact of substandard quality may not 
be discovered by the inspection of the 
coal, particularly in the case of slack or 
other fine sizes; that a provision in the 
rule that the allowance must be made on 
or before the maturity date of the in¬ 
voice is unreasonable, since the fact of 
substandard quality may not be dis¬ 
covered until after that date; and that 
it is unreasonable and unduly burden¬ 
some to require that a written claim exe¬ 
cuted by or on behalf of the buyer should 
be verified by affidavit. Accordingly, we 
find that Rules 1 and 2 of Section X of 
Exhibit R-19, and Rules 1 and 2 of Sec¬ 
tion X of the Appendix of Exhibit Rr-21, 
should be modified to read as follows; 

Where any claim of allowance or coun¬ 
terclaim is requested by a buyer for any 
delivery of coal claimed to be substandard 
in preparation or quality, or where it is 
claimed by the buyer that due to an 
error on the part of the shipper the buyer 
has incurred additional expense in ac¬ 
cepting the shipment, the Code Member, 
his Sales Agent, or a Distributor may, 
within a reasonable time after delivery of 
the coal, make settlement and agree with 
the buyer upon an amount reasonably to 
be deducted for such inferior coal or on 
account of such error and may accept 
payment therefor at less than the appli¬ 
cable minimum price: Provided . That in 
each such case the Code Member, the 
Sales Agent, or the Distributor, shall 
within ten (10) business days after grant¬ 
ing such allowance file with the Dis¬ 
trict Board of the District in which the 
coal originated and the Statistical Bu¬ 
reau of the Coal Commission a verified 
statement giving the following informa¬ 
tion. except that the Distributor is not re¬ 
quired to file such statement with the 
District Board: 

(a) The name and address of the con¬ 
signee and the reason for the request for 
the allowance. 

<b) The price at which the coal was 
sold, the tonnage delivered, the name of 
the mine, the Code Member, the date of 
shipment, the grade and size of coal, 
the destination, and the amount of allow¬ 
ance or adjustment made. 

(c) Such other pertinent information 
and facts as may be offered in proof of 
the necessity for such reduction or 
allowance. 

(d) A statement that the adjustment 
has not been made with the purpose or 
intent of evading the price provisions of 
the Act. 

The Code Member, his Sales Agent, 
or a Distributor shall also file, together 
with the statement, a written claim duly 
executed by or on behalf of the buyer 
setting forth the amount claimed by way 
of deduction and the reasons for the 
complaint. 

No. no-4 


All such adjustments and allowances 
shall be subject to review by the Coal 
Commission. 

K. With Respect to the Evidence Relat¬ 
ing to the Ride Contained in Section 
XI of Exhibit R-19, the Rule Relating 
to Substitution Proposed for Districts 
Nos. 14. 16, 18, and 23, and Contained 
on the First Page of Exhibit R-21 and 
the Rule Relating to Substitution Pro¬ 
posed for District No. 20 and Con¬ 
tained on the First Page of Exhibit 
Rr-22 

1. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses who testified in the 
hearing in support of a rule relating to 
substitution, we find that in the screen¬ 
ing of coal into the various sizes required 
by consumers, the mine siding or storage 
tracks at the mine tipple at times be¬ 
come blocked with cars of one or more 
sizes which cannot be sold currently with 
the other sizes produced; that this is 
due in large part to seasonal demand for 
the sizes that cannot be sold currently; 
that this condition causes the mine to 
discontinue operation until such time as 
the surplus can be disposed of; that in 
order to balance the movement of sizes 
under such condition it has been the 
practice of the industry to induce a pur¬ 
chaser to accept one or another of the 
surplus sizes in lieu of the size he has 
purchased; that such substituted size 
may actually be of less value to the par¬ 
ticular consumer because it is not so 
well suited to the consumer’s burning 
equipment or use to which the coal is 
put as the size ordered by him; that fa¬ 
miliar illustrations of such substitutions 
occur in the Spring and early Summer 
when household sizes, as lump, egg and 
others, are necessarily produced in vol¬ 
ume in excess of market demand in order 
to produce the industrial sizes, as slack 
and stoker coal for which the demand is 
more stable and uniform throughout the 
year; that undue hardship would result 
to the industry unless this practice were 
permitted to continue; and that there¬ 
fore a rule permitting the substitution 
upon any spot order or contract of any 
grade or size of coal taking a minimum 
price higher than the price specified in 
such spot order or contract is reasonable 
and necessary. 

2. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses who testified in support 
of a rule relating to substitution, we find 
that a rule relating to substitution should 
prevent a Code Member from making an 
agreement with the purchaser whereby 
he agrees to sell him a size of coal which 
the purchaser does not desire with the 
understanding that he will substitute a 
desired size which carries a higher mini¬ 
mum price; and that it is reasonable and 
necessary, in order to prevent such eva¬ 
sion, that a rule relating to substitution 
provide that the substitution cannot be 


made except upon the following condi¬ 
tion: 

The proposed substitution shall not be 
an express or an implied condition of the 
spot order or contract. 

3. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses who testified in the 
hearing in support of a substitution rule, 
we find that it is reasonable and neces¬ 
sary to provide, as a condition in the 
substitution rule, that the coal to be sub¬ 
stituted cannot be promptly sold by the 
exercise of the usual sales effort and that 
the substitution must be limited to a 
specific tonnage for shipment on a spe¬ 
cific spot order or contract and from a 
specific mine. 

4. Upon the basis of the testimony of 
the witnesses for District Boards Nos. 1, 
2, 3, 4. 6, and 7. we are of the opinion 
that that portion of clause (b) of rule 1 
of Section XI of Exhibit R-19. which is 
the same as clause (b) of the substitution 
rule contained in Exhibit R-21. which 
clause would restrict substitution to coal 
already produced and loaded in trans¬ 
portation facilities, is unreasonable be¬ 
cause it prohibits a Code Member from 
obtaining a substitution permit with re¬ 
spect to coal which the Code Member 
reasonably anticipates cannot be sold 
and that, accordingly, the mine would 
have to cease operation until the permit 
authorizing substitution were issued; 
that this is illustrated in the case of a 
mine which has a small track facility for 
the storage of unsold coal. Further¬ 
more, we are of the opinion that the re¬ 
striction that the coal must be loaded in 
the transportation facilities would pre¬ 
vent mines other than rail mines from 
substituting coal on outstanding orders, 
since coal at these mines could not in 
all cases be stored in transportation 
facilities. We find that the restriction 
is unduly burdensome as compared to its 
possible value in preventing evasions, 
and that it would discriminate against 
mines other than rail mines. Therefore, 
we modify rule 1 (b) of Exhibit R-19, 
which is the same as clause (b) in the 
substitution rule for Districts Nos. 14. 16, 
18. and 23, in Exhibit R-21, to read as 
follows: 

The coal substituted must be either 
coal which the Code Member has already 
produced and loaded into transportation 
facilities or coal which the Code Mem¬ 
ber is about to produce, and which sub¬ 
stituted coal, in either case, cannot be 
sold promptly by the exercise of the 
usual, sales effort. Such substitution 
must be limited to a specific tonnage for 
shipment on a specific spot order or 
contract and from a specific mine. 

5. Upon the basis of the testimony of 
the witness Brown, and all the District 
Board witnesses who testified in support 
of a substitution rule, we find that it 
is reasonable and necessary, in order to 
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prevent the violation of minimum prices 
through the use of substitution, to pro¬ 
vide that substitutions may be made 
only upon the condition that the sub¬ 
stitution is necessary as a temporary 
and emergency measure in order to con¬ 
tinue the operation of the mine of the 
Code Member. Accordingly, we find that 
Rule 1 (c) of Section XI of Exhibit R-19. 
which is the same as Rule 1 (c) of the 
Substitution Rule for Districts Nos. 14, 
16, 18 and 23, is reasonable and neces¬ 
sary. However, for the purpose of clari¬ 
fication, we find that said rule should 
be modified to read as follows: 

The substitution must be necessary 
as a temporary and emergency measure 
in order to continue the operation of the 
mine of the Code Member. 

6. Upon the basis of the testimony of 
the witness Brown, we find that it is 
reasonable to provide that the substitu¬ 
tion shall not be made except with the 
authorization of the purchaser; and 
upon the basis of the testimony of the 
witness Brown and all District Board 
witnesses who testified in the hearing 
in support of the substitution rule, we 
find further that in order to prevent 
evasion of minimum prices by substitu¬ 
tion it is reasonable to provide that the 
substitution shall not be made with the 
purpose or effect of conferring any ad¬ 
vantage on the purchaser or of securing 
any preference or advantage for the 
Code Member over his competitors. Ac¬ 
cordingly, we find that rule 1 (d) of 
Section XI of Exhibit R-19 and rule 1 
(d) of the substitution rule for Districts 
14. 16. 18 and 23, should be modified 
to read as follows: 

The substitution shall not be made 
except with the authorization of the 
purchaser and it shall not be made with 
the purpose or effect of conferring any 
advantage on the purchaser or of secur¬ 
ing any preference or advantage for the 
Code Member over his competitors. 

7. Upon the basis of the testimony of 
the witness Brown and the testimony 
of the witnesses for District Boards Nos. 
11, 15, 16, 17, 18, 19, 20, and 23, we are 
of the opinion that substitutions should 
not be permitted to be made except upon 
the approval of a duly designated repre¬ 
sentative of the Commission and that in 
each instance formal application there¬ 
for shall be made upon forms provided 
by the Commission and permits shall 
be issued prescribing the conditions of 
substitution in each case approved. We 
are further of the opinion that the ap¬ 
plications for substitution should be sub¬ 
mitted to the Statistical Bureau. Upon 
the basis of the testimony of the wit¬ 
nesses for District Boards Nos. 1, 3, 4, 
6, 7, and 11, we find that since the 
necessity of substitution is to meet an 
emergency situation at the mine, the 
rules should provide for a method which 
will permit quick application and will 
expedite issuance of substitution per¬ 
mits; accordingly, we are of the opinion 


that the Code Member should be per¬ 
mitted to make informal application by 
telegraph for a substitution permit, set¬ 
ting forth briefly the substance of the 
information as required in the formal 
application for a permit, but that in 
such case the Code Member shall im¬ 
mediately confirm the telegraphic appli¬ 
cation by submitting the formal appli¬ 
cation for substitution provided by the 
Commission. We are of the further 
opinion that the rule should provide that 
if the telegraphic application for sub¬ 
stitution is approved, an informal tele¬ 
graphic permit may be issued prescrib¬ 
ing the conditions of the substitution in 
each case so approved, and that upon 
the approval of the formal application 
for substitution, the informal permit 
shall be confirmed by the issuance of 
the formal permit as provided by the 
rule. Upon the basis of the testimony 
of the witness for District Boards Nos. 
1, 2, 3, 4, 6, 7, and 13, we find that the 
District Boards can be of valuable aid 
to the Commission in evaluating the 
merits of requests for substitution and 
that, accordingly, the rule should pro¬ 
vide that if a District Board so desires 
it may appoint a representative who 
may propose recommendations to the 
duly designated representative of the 
Commission with respect to such appli¬ 
cations for substitutions as are sub¬ 
mitted to the Statistical Bureau of the 
District. Accordingly, we find that para¬ 
graph (e) of rule 1 of Section XI of 
Exhibit R-19, which is the same as 
paragraph (e) of the rule relating to 
substitution for District Boards Nos. 14, 
16, 18, and 23, contained in Exhibit 
R-21, should be modified to read as 
follows: 

Such substitution may only be made 
with the approval of a duly designated 
representative of the Coal Commission 
and in each instance formal application 
therefor shall be made by the Code 
Member upon forms provided by the 
Commission. The application is to be 
submitted to the Statistical Bureau of 
the District. If such application is ap¬ 
proved, a written formal permit shall 
be issued prescribing the conditions in 
each case so approved. 

The Code Member may make infor¬ 
mal application by telegraph for a sub¬ 
stitution permit setting forth briefly the 
substance of the information as required 
in the formal application. In such case, 
the Code Member shall immediately 
confirm the telegraphic application by 
submitting the formal application for 
substitution provided by the Commis¬ 
sion. 

If the telegraphic application for sub¬ 
stitution is approved, an informal tele¬ 
graphic permit may be issued prescrib¬ 
ing the conditions of substitution in each 
case so approved. Upon approval of the 
formal application for substitution, the 
informal permit shall be confirmed by 


the issuance of the formal permit as 
herein provided. 

If a District Board so desires, it may 
appoint a representative who may pro¬ 
pose recommendations to the duly des¬ 
ignated representative of the Commis¬ 
sion with respect to such applications 
for substitution as may be submitted to 
the Statistical Bureau of the District. 

8. Upon the basis of the testimony of 
the witness for District No. 6 we find 
that due to the fact that the efficiency 
of railroad locomotives is entirely at a 
different level than the efficiency of sta¬ 
tionary steam plants, railroads can use 
both higher and lower grade coals at 
relatively the same efficiency; that the 
substitution of sizes having a higher 
minimum price on railroad fuel con¬ 
tracts would generally not confer any 
substantial advantage to the railroad; 
and that the freedom of substitution on 
railroad fuel contracts would not. within 
reasonable limits, create any advantage 
for the railroad. Upon the basis of the 
testimony of the witnesses for District 
Boards No. 1, 2, 3, 4, 6, 7, 16, 17. 18. 19. 
and 23, we find that to permit the Code 
Member to substitute on railroad fuel or¬ 
ders will give him the flexibility which he 
needs in order to balance his sizes and 
keep his mine in continual operation. 
Upon the basis of the testimony in the 
record and the foregoing findings of fact, 
we find that the following rule is reason¬ 
able and necessary: 

Substitution may be made by Code 
Members on spot orders and/or con¬ 
tracts for railroad fuel without prior 
approval of the representative of the 
Commission: Provided , however, That 
the Code Member immediately shall file 
the form prescribed by the Commission 
with the Statistical Bureau. All substi¬ 
tutions made without the prior approval 
of the representative of the Commission 
which are in violation of conditions (a), 
(b), (c), and (d), of this rule will be 
deemed to be sales of coal below the es¬ 
tablished minim um price. 

9. Upon the basis of the testimony of 
all the District Board witnesses who 
testified in the hearing in support of a 
substitution rule, we find that the Dis¬ 
trict Boards can be extremely valuable 
to the Commission in the matter of po¬ 
licing a substitution rule. Upon the 
basis of the testimony of the witness 
Brown and the witnesses for District 
Boards Nos. 16, 17, 18, 19. and 23. we 
find that rule 1 (f) of Section XI of Ex¬ 
hibit Rr— 19, which is the same as para¬ 
graph (g) of the substitution rule for 
Districts Nos. 14, 16. 18, and 23, con¬ 
tained in Exhibit R-21. is reasonable 
and necessary. Upon the basis of the 
testimony of the witness Brown and all 
District Board witnesses who testified in 
support of the substitution rule except 
the witness for District Boards Nos. 17 
and 19, we find that it is necessary, in 
order properly to police the substitution 
rule to provide that in the case of coal 
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shipped under the substitution permit, 
the invoice for such coal shall specific¬ 
ally show the substitution permit num¬ 
ber and the size and grade of coal so 
substituted. Accordingly, we find that 
rule 1 (g) of Section XI of Exhibit Rr-19, 
which is the same as paragraph (h) in 
the substitution rule for Districts Nos. 
14. 16, 18, and 23, contained in Exhibit 
Rr-21, is reasonable and necessary. 

The witness for District Board No. 1 
testified in support of the substitution 
rule appearing in Section XI of Exhibit 
R-l, which is the Report of the Repre¬ 
sentatives for District Boards Nos. 1 to 8 
on Coordinated Marketing Rules and 
Regulations. Paragraph 5 of Section XI 
o t Exhibit R-l contains the clause that 
no substitution permit shall be issued 
on any spot order or contract for coal 
sold for delivery to a person engaged in 
the retailing of coal. While the neces¬ 
sity for permitting substitutions on coal 
sold to retail dealers may not be as great 
as the necessity for permitting the sub¬ 
stitution of coal sold to other consumers, 
we are of the opinion that a provision 
in the rule prohibiting substitutions on 
coal sold to retail dealers would make 
the rule discriminatory. The duly des¬ 
ignated representative of the Commis¬ 
sion, in determining whether a substitu¬ 
tion will confer any advantage on the 
purchaser, must necessarily take into 
consideration the fact that the substitu¬ 
tion upon a spot order or a contract 
made with a retail dealer of a grade or 
size of coal taking a minimum price 
higher than that specified in such spot 
order or contract will generally confer 
upon the retail dealer an advantage since 
such retail dealer may obtain a higher 
price in the resale of such coal. 

As previously stated. District Board 
*No. 20. upon receiving the Report of its 
Representative on Coordinated Market¬ 
ing Rules and Regulations. Exhibit R-9, 
modified the rule relating to substitution. 
Tlie witness for District No. 20 testified 
in support of such modified rule which is 
contained on page 1 of Exhibit R-22. 
This rule permits, without the prior ap¬ 
proval of the Commission, the substitu¬ 
tion of 1%" slack for 1" slack in not 
less than cargo or railroad carload lot 
shipments, if made directly to industrial 
consumers by Code Members. On the 
basis of the testimony in the record, we 
find that District No. 23 was unwilling 
to coordinate this proposed substitution 
rule in certain market areas where Dis¬ 
trict No. 23 competes with District No. 
20; that this rule would be discrimina¬ 
tory against Code Members of District 
No. 23 shipping in competition with Code 
Members of District No. 20. Accord¬ 
ingly, we find that the rule proposed by 
District No. 20 is not reasonable and 
therefore cannot be adopted as a coor¬ 
dinated marketing rule and regulation. 
The witness for District No. 20 offered 
as an alternative to the rule proposed by 
the District Board the rule proposed by 
District Boards Nos. 16, 18. and 23, with 
the addition that the rule should con¬ 


tain the clause that no substitution shall 
be made and no substitution permit shall 
be issued on any spot order or contract 
for coal sold for delivery to a person 
engaged in the retailing of coal As 
previously stated we are of the opinion 
that such a clause should not be con¬ 
tained in the substitution rule. 

10. The witness for District Board No. 
10 proposed that Section XI of Exhibit 
Rr-19 be eliminated in its entirety as 
applied to Minimum Price Area No. 2. 
However, the witness testified that the 
members of District Board No. 10 as¬ 
sumed that the regulations in connec¬ 
tion with the prices for railroad loco¬ 
motive fuel to be supplied from mines 
in that price area will permit substitu¬ 
tions with respect to such fuel, as pro¬ 
posed by the District Board, and that 
the Board is of the opinion that such 
privilege, with no limitation on crush¬ 
ing, is sufficient. Upon the basis of the 
testimony of the witness for District 
Board No. 11, we find that the substitu¬ 
tion of one size of coal on an order for 
another size of coal, as far as Code 
Members in District No. 11 are con¬ 
cerned, is essential to the continuous op¬ 
eration of a coal mine and, therefore, a 
substitution rule for District No. 11 per¬ 
mitting substitutions of railroad fuel 
and other coal, is reasonable and neces¬ 
sary. Accordingly, we find that it would 
be unreasonable not to establish a sub¬ 
stitution rule for Code Members in 
Minimum Price Area No. 2 permitting 
substitution on all coal. 

L. With Respect to the Evidence Relat¬ 
ing to the Rules Contained in Section 

XII of Exhibit R-19, and Section XI 

of the Appendix of Exhibit R-2I 

1. Upon the basis of the testimony of 
the witnesses for District Boards Nos. 1. 
2, 4, 6 and 13. we find that Rules 1, 2, 
and 3 under the caption General of Sec¬ 
tion XU of Exhibit R-19 and Rules 1. 2. 
and 3 under the caption General of Sec¬ 
tion XI of the Appendix of Exhibit R-21 
should be deleted for the reason that 
these rules are contained in the Act. 

2. On the basis of the testimony of 
the witness for District Board No. 8, we 
find that Rule 4 under the caption 
General of Section XU of Exhibit R-19. 
which rule is the same as Rule 4 under 
the caption General of Section XI of 
the Appendix of Exhibit R-21, is too 
refined and should be modified to read 
as follows: 

If, in converting a net or gross ton 
price, freight rate or freight rate dif¬ 
ferential, the calculation extends to 
more than two (2) decimals, and the 
third decimal is 0.005 or more, it shall 
be added as 0.01, and if under 0.005, 
it shall be eliminated. 

3. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that it is 
reasonable and necessary to provide that 
all coal shall be sold and invoiced on 
a price per ton basis, and also under 


the size, price classification, and other 
designation shown therefor in the price 
schedule published by the Commission 
for the reason that it is necessary to 
establish a uniform procedure and 
method to govern the selling and invoic¬ 
ing of coal; and for the further reason 
that in the absence of the rule the Com¬ 
mission must either establish supplemen¬ 
tary prices based simply on thermal effi¬ 
ciency, or else the Commission must 
undertake to translate sale made on a 
British thermal unit based into a price 
per ton basis in order to determine 
whether or not the minimum prices have 
been violated. Accordingly, we find that 
Rule 5 under the caption General of 
Section XII of Exhibit R-19. which is 
the same as Rule 5 under the caption 
General of Section XI of the Appendix 
of Exhibit R-21 is reasonable and neces¬ 
sary. 

4. We find that Rule 6 under the 
caption General of Section XII of Ex¬ 
hibit Rr-19, which is the same as Rule 6 
under the caption General of Section XI 
of the Appendix of Exhibit R-21, is 
reasonable and necessary for the reason 
that it puts Code Members on notice 
that the failure to file the information 
required or the willful filing of false 
information will subject the parties to 
the penalty prescribed by the Act and 
to the other penalties imposed by law. 

5. In the light of the testimony for 
District Board No. 16, we are of the 
opinion that the following rule and regu¬ 
lation is reasonable and necessary for 
District No. 16: 

Pea or slack coal shall not be loaded for 
shipment in box cars. 

6. In order that there may not be any 
misunderstanding as to the application of 
the Commission’s rules and regulations, 
we are of the opinion that the following 
statement should be contained in the 
rules and regulations as paragraph 4 un¬ 
der the caption General of Section XII: 

Except where the context of the rule 
indicates the contrary, these rules and 
regulations are applicable to transactions 
and in circumstances wherein the trans¬ 
gression thereof would result in either the 
violation of the applicable minimum price 
as established by the Coal Commission 
or of the prohibited Unfair Methods of 
Competition. 

7. Upon the basis of the testimony of 
the witness Brown and all the District 
Board witnesses, we find that it is rea¬ 
sonable and necessary to prohibit deduc¬ 
tions or allowances from the invoice price 
to any purchaser for advertising, which 
would have the effect of reducing the in¬ 
voice price below the applicable mini¬ 
mum price. We further find that it is 
reasonable to provide that Code Members 
may conduct advertising campaigns seek¬ 
ing to increase the use of coal, and that 
the amount of expenditures incurred will 
be subject to review by the Coal Commis¬ 
sion as to whether or not there has been 
any violation of the minimum prices or 
unfair methods of competition. Accord- 









2336 FEDERAL REGISTER, Thursday, June 8, 1939 


ingly, we find that Rules 1 and 2 under 
the caption Advertising of Section XII 
of Exhibit R-19, which are the same as 
Rules 1 and 2 under the caption Adver¬ 
tising of Section XI of the Appendix of 
Exhibit R-21, should be modified to read 
as follows: 

1. No deduction or allowance from in¬ 
voice prices shall be granted by any Code 
Member, his Sales Agent or a Distributor 
to any purchaser for advertising which 
would have the effect of reducing the in¬ 
voice price below the applicable minimum 
price. 

2. Code members or their agents or 
representatives or Distributors either in¬ 
dividually or collectively, with or with¬ 
out financial participation by retailers of 
coal, may conduct advertising campaigns 
seeking to increase the use of coal. The 
amount of expenditures incurred by a 
Code Member, his agent or representa¬ 
tive, or a Distributor for advertising shall 
be subject to review by the Coal Com¬ 
mission as to the good faith of the 
transaction. 

8. We find that Rule 1 under the 
caption Screening For Buyer's Account 
of Section XII of Exhibit R-19, which 
is the same as Rule 1 under the caption 
Screening for Buyer's Account of Section 

XI of the Appendix of the Exhibit Rr-21, 
is reasonable and necessary for the rea¬ 
son that if a Code Member were per¬ 
mitted to sell coal on a mine-run basis 
and screen it out for the purchaser, the 
total cost of the coal to the purchaser 
on a mine-run basis might be less than 
the aggregate minimum price for such 
size of coal and thus the minimum price 
could be evaded, 

9. It is our opinion that this Com¬ 
mission has no jurisdiction to establish 
a rule of damages for coal confiscated or 
lost in transit. We are of the opinion 
that Rule 1 under the caption Coal Con¬ 
fiscated or Lost in Transit of Section 

XII of Exhibit R-19. which is the same 
as Rule 1 under the caption Coal Con¬ 
fiscated or Lost in Transit of Section XI 
of the Appendix of Exhibit R-21, is such 
a rule and, accordingly, we do not ap¬ 
prove it. The Commission's jurisdiction 
in this matter is limited to preventing 
evasions of minimum prices and, there¬ 
fore, we are of the opinion that the fol¬ 
lowing rule is reasonable and necessary: 

All coal confiscated or lost in transit 
shall be invoiced to the carrier at not 
less than the minimum price established 
for such coal for sale to the carrier at 
the place of confiscation or loss. 

In the light of the testimony of all 
the District Board witnesses at the hear¬ 
ing supporting said rule, we are of the 
opinion that Rule 1 under the caption 
Revision of Marketing Rules and Regu¬ 
lations of Section XII of Exhibit R-19 
which is the same as Rule 1 under the 
caption Revision of Marketing Rules and 
Regulations of Section XI of the Appen¬ 
dix of the Exhibit R-21 is reasonable and 
necessary. 


We are of the opinion that the Un¬ 
fair Methods of Competition contained 
in Section 4, H (i) of the Act and the 
applicable penalties established by the 
Bituminous Coal Act of 1937 and by 
other Acts of Congress should be in¬ 
cluded in the Marketing Rules and 
Regulations. 

As previously stated, it is likewise our 
opinion that a rule, the text of which 
refers to the persons who are to be 
bound by it, should, in order to prevent 
misinterpretation as to its applicability, 
refer to a Distributor if such rule is 
applicable to him and should omit refer¬ 
ence to a Distributor if the rule is not 
applicable to him. A rule which does 
not refer specifically to the persons who 
are to be bound by it is applicable to 
Code Members, Sales Agents and Dis¬ 
tributors. 

conclusion 

Upon the basis of all the evidence 
adduced at the hearing and upon the 
basis of the foregoing Findings of Fact 
and Conclusions, we find and conclude 
that the Rules and Regulations herein¬ 
after set forth under the caption “Mar¬ 
keting Rules and Regulations Incidental 
to the Sale and Distribution of Coal 
(Within The Domestic Market As De¬ 
scribed In The Bituminous Coal Act Of 
1937) by Code Members within Districts 
Nos. 1, 2, 3, 4, 5, 6, 7. 8, 9, 10, 11, 12, 13, 
14. 15, 16, 17, 18, 19, 20, 22 and 23” are 
reasonable and necessary, are not incon¬ 
sistent with the requirements of Section 
4 of the Act, are in conformance with 
the standards of fair competition estab¬ 
lished by Section 4, II (i) of the Act, are 
properly coordinated in common con¬ 
suming market areas upon a fair com¬ 
petitive basis, and are therefore in con¬ 
formance with the standards of Section 
4. n (a) and (b) of the Act. 

By the Commissiop. 

Dated this 25th day of May 1939. 

I seal 1 Percy Tetlow, 

Chairman. 

(F. R. Doc. 39-1947; FUed, June 8, 1939; 

10:33 a. m.) 


TITLE 43—PUBLIC LANDS 
GENERAL LAND OFFICE 

Air Navigation Site Withdrawal No. 

128 

NEW MEXICO 

May 24, 1939. 

It Is ordered under and pursuant to 
the provisions of section 4 of the act of 
May 24, 1928, 45 Stat. 728, that the fol¬ 
lowing-described public land in New 
Mexico be, and it is hereby, withdrawn 
from all forms of appropriation under 
the public-land laws, subject to valid 
existing rights, for the use of the Civil 
Aeronautics Authority In the mainte¬ 
nance of air navigation facilities: 


New Mexico Principal Meridian 

T. 4 S., R. 1 E., sec. 10. NW&SW«i. 40 acres. 

And departmental order of April 8 
1935, creating New Mexico Grazing Dis¬ 
trict No. 4, is hereby modified and made 
subject to the withdrawal made by tills 
order in so far as it affects the herein- 
described land. 

Harry Slattery, 
Under Secretary of the Interior . 

(F. R. Doc. 39-1974; Filed, June 7, 1939 
9:37 a. m.l 


Revocation of Temporary Withdrawal 

of July 26, 1900, of Public Lands 

for Proposed Pajarito National Park 

NEW MEXICO 

May 27, 1939. 

Departmental order of July 26. 1900, 
duecting the temporary withdrawal of 
the public lands within the following- 
described area in the vicinity of Esoa- 
nola. New Mexico, pending the deter¬ 
mination of the advisability of creating 
the Pajarito National Park, is hereby 
revoked: 

New Mexico Principal Meridian 

Beginning at the northwest corner of 
the San Udefonso Pueblo Grant, in T. 
20 N., R. 7 E., thence southerly along 
the western boundary of said grant to 
the northern boundary of the Ramon 
Vigil Grant; thence westerly along the 
boundary of said grant to the north¬ 
west comer thereof; thence southeaster¬ 
ly along the boundary of said grant to 
the Rio Grande del Norte River; thence, 
in a general southwesterly direction, 
down the Rio Grande del Norte River, 
along its right bank, to its point of in¬ 
tersection with the township line be¬ 
tween Tps. 17 and 18 N.; thence westerly 
along said township line to its inter¬ 
section with the range line between Rs. 
4 and 5 E.; thence northerly along said 
range line to the southern boundary of 
the Baca Location No. 1; thence easterly 
along the boundary of said Location to 
the southeast comer thereof; thence 
northerly along the eastern boundary of 
said Location to the northeast corner 
thereof; thence in a northeasterly di¬ 
rection to the southwest corner of the 
Juan Jose Lobato Grant; thence north¬ 
easterly along the southern boundary of 
said grant to its intersection with the 
section line between Secs. 18 and 19, in 
T. 21 N., R. 7 E.; thence easterly along 
said section line to its intersection with 
the western boundary of the San Juan 
Pueblo Grant; thence southerly along 
the western boundary of said grant to 
its southwest corner; thence due south 
to the northern boundary of the Santa 
Clara Pueblo Grant; thence westerly 
along the boundary of said grant to the 
northwest comer thereof; thence south¬ 
erly along the western boundary of said 
grant to Its intersection with the north¬ 
ern boundary of the San Udefonso 
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Pueblo Grant; thence westerly along 
the boundary of said grant to the north¬ 
west corner thereof, the place of begin- 

Harry Slattery, 

Under Secretary of the Interior. 

ip R Doc. 30-1975; Filed, June 7. 1939; 
1 * 9:37 a. m.l 


Notices 


DEPARTMENT of the interior. 

Bureau of Reclamation. 

[No. 511 

Yuma Auxiliary Project 
PUBLIC NOTICE OF ANNUAL WATER CHARGES 

May 20, 1939. 

1. Annual Operation and Maintenance 
Charges for Yuma Auxiliary Project. 
For the season of 1939, and thereafter 
until further notice, each acre of irri¬ 
gable land described below, whether 
water is used or not, shall be charged 
with a minimum operation and main¬ 
tenance charge of Six Dollars ($6.00), 
which will permit delivery of not to ex¬ 
ceed 3 acre-feet per acre; and additional 
water will be furnished at the rate of 
one dollar and fifty cents ($1.50) per 
acre-foot: Provided, That for lands en¬ 
tered subsequent to September 1, and 
prior to January 1, no minimum opera¬ 
tion and maintenance charge shall be 
assessed, but water actually delivered 
shall be paid for in advance at the rate 
of $3.00 per acre-foot. For the irriga¬ 
tion season of 1939 the minimum charge 
will be due and payable on or before 
June 1. 1939, and for subsequent sea¬ 
sons covered by this notice (beginning 
January 1, of each year), the minimum 
charge will be due and payable April 
15 of each year. Charges for additional 
water shall be payable on the tenth of 
the month following that in which the 
additional quantity was used. All 
charges due hereunder shall be payable 
to the Special Fiscal Agent, Bureau of 
Reclamation, Yuma, Arizona. 

2. The following lands of the Gila and 
Salt River Base and Meridian shown on 
the farm-unit plats of this division, ap¬ 
proved October 3, 1919, are subject to 
the charges announced: 

T 9 S . R. 23 W.; 

Sections 31 and 32—All. 

T. 10 S., R. 23 W.; 

Sections 4, 5. 6, 7. 8. 9. and 17—All. 

Section 18, EV 2 SE%. N^N»/ 2 . 

Section 19, NE»/ 4 NEi-4. 

Section 20. NWy 4 NWVi. 

Harry Slattery, 
Under Secretary of the Interior . 

[F. R. Doc. 39-1976; Filed. June 7, 1939; 

9:37 a. m.) 


‘Act of June 17, 1902, 32 Stat., 388, a* 
amended or supplemented. 


National Bituminous Coal Commis¬ 
sion. 

[Docket No. 602-FD1 

In the Matter of the West Kentucky 
Coal Company — Complaint of the 
United Mine Workers of America, 
District No. 23, Alleging Violation 
of Section 9 (a) of the Bituminous 
Coal Act of 1937 

notice of and order directing argument 
on exceptions to the report of the 
examiner and on motion for re¬ 
hearing 

The West Kentucky Coal Company, 
respondent in the above entitled matter, 
Docket No. 602-FD, having filed with 
the Commission on May 12, 1939 its ex¬ 
ceptions to the Report of the Examiner 
and having filed a motion for oral argu¬ 
ment and for reopening of case: and the 
Commission having duly considered the 
same, and it appearing that it would 
be desirable to have oral argument by 
respondent or its counsel and other in¬ 
terested parties for the purpose of de¬ 
termining whether prayer of respondent 
should be granted; 

Now, therefore, it is hereby ordered: 

1. That at the hour of 10:00 o’clock 
A. M., on the 15th day of June. 1939, 
at the Hearing Room of the Commis¬ 
sion. Walker Building. Washington, 
D. C., before the Commission, all inter¬ 
ested parties in the matter of the ex¬ 
ceptions to the Examiner’s Report and 
motion for a rehearing filed by the West 
Kentucky Coal Company on May 12. 
1939 shall be given an opportunity to 
present oral argument as to whether or 
not the exceptions to the Examiner’s 
Report should be allowed and as to 
whether or not a hearing should be 
granted. 

2. The Secretary of the Commission 
is directed forthwith to mail a copy of 
this Notice and Order to the West Ken¬ 
tucky Coal Company and the United 
Mine Workers of America, District No. 
23. or to their attorneys of record, to the 
Consumers’ Counsel, to the Department 
of the Interior, the Post Office Depart¬ 
ment and the War Department, and 
shall cause a copy hereof to be pub¬ 
lished in the Federal Register. 

By order of the Commission. 

Dated at Washington, D. C., this 6th 
day of June 1939. 

Tseal] F. Witcher McCullough, 

Secretary. 

[F. R. Doc. 39-1982: Filed. June 7. 1939; 

11:35 a. m.J 


FEDERAL TRADE COMMISSION. 

United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 


the City of Washington. D. C., on the 
2nd day of June, A. D. 1939. 

Commissioners: Robert E. Freer. 
Chairman, Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

[Docket No. 3658[ 

In the Matter of John Grey the Fur 
Designer. Inc., a Corporation 

order appointing examiner and fixing 
time and place for taking testimony 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of 
Congress (38 Stat. 717; 15 U.S.C.A., Sec¬ 
tion 41), 

It is ordered. That Edward E. Rear¬ 
don, an examiner of this Commission, 
be and he hereby is designated and ap¬ 
pointed to take testimony and receive 
evidence in this proceeding and to per¬ 
form all other duties authorized by law; 

It is further ordered , That the taking 
of testimony in this proceeding begin on 
Thursday, June 22, 1939, at nine o’clock 
in the forenoon of that day (eastern 
standard time), in Room 500, 45 Broad¬ 
way, New York, New York. 

Upon completion of testimony for the 
Federal Trade Commission, the exam¬ 
iner is directed to proceed immediately 
to take testimony and evidence on be¬ 
half of the respondent. The examiner 
will then close the case and make his re¬ 
port upon the evidence. 

By the Commission. 

[seal] Otis B. Johnson. 

Secretary. 

[F. R. Doc. 39-1970; FUed, June 6, 1939; 

2:17 p. m.l 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
2nd day of June, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

[Docket No. 3678) 

In the Matter of Alle-Rhume Remedy 
Company, Inc., a Corporation, and 
Block Drug Company, Inc„ a Corpo¬ 
ration 

order appointing examiner and fixing 
time and place for taking testimony 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under an Act of 
Congress (38 Stat. 717; 15 U.S.C.A., Sec¬ 
tion 41), 

It is ordered. That Edward E. Reardon, 
an examiner of this Commission, be ar.d 
he hereby is designated and appointed 
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to take testimony and receive evidence 
in this proceeding and to perform all 
other duties authorized by law; 

It is further ordered, That the taking 
of testimony in this proceeding begin on 
Tuesday, June 13, 1939, at nine o’clock 
in the forenoon of that day (eastern 
standard time), in Room 500, 45 Broad¬ 
way, New York, New York. 

Upon completion of testimony for the 
Federal Trade Commission, the exam¬ 
iner is directed to proceed immediately 
to take testimony and receive evidence 
on behalf of the respondnt. The exam¬ 
iner will then close the case and make 
his report upon the evidence. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[F. R. Doc. 39-1971: Filed, June 6. 1939; 

2:18 p. m.l 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 3rd 
day of June, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson. Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

(Docket No. 37261 

In the Matter of Wallace G. Clark, and 

Norman A. Dodge, Individually and 

Hyral Distributing Company, a Cor¬ 
poration 

order appointing examiner and fixing 

TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pursuant 
to authority vested in the Federal Trade 
Commission, under an Act of Congress 
(38 Stat. 717; 15 U.S.C.A., Section 41), 

It is ordered , That John J. Keenan, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered , That the taking 
of testimony in this proceeding begin on 
Thursday, August 17, 1939, at nine 
o’clock in the forenoon of that day 
(central standard time) in Room 330, 
District Court Room, Post Office Build¬ 
ing, Dallas, Texas. 

Upon completion of testimony for the 
Federal Trade Commission, the exam¬ 
iner is directed to proceed immediately 
to take testimony and evidence on be¬ 
half of the respondent. The examiner 
will then close the case and make his 
report upon the evidence. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

(F. R. Doc. 39-1972; Filed, June 6, 1939; 

2:18 p. m.J 


United States of America—Before 
Federal Trade Commission 

At a regular session of the Federal 
Trade Commission, held at its office in 
the City of Washington, D. C., on the 
3rd day of June, A. D. 1939. 

Commissioners: Robert E. Freer, 
Chairman; Garland S. Ferguson, Charles 
H. March, Ewin L. Davis, William A. 
Ayres. 

[Docket No. 37391 

In the Matter of San Pedro Fish Ex¬ 
change, an Unincorporated Associa¬ 
tion, and Its Officers, Agents, Rep¬ 
resentatives and Members; Seafood 
Brokerage, Inc., a Corporation, and 
Its Officers, Directors and Stock¬ 
holders; Southern California 
Wholesale Fish Dealers Associa¬ 
tion, an Unincorporated Association, 
and Its Officers. Agents, Represent¬ 
atives and Members; Los Angeles Fish 
Exchange, a Corporation; M. N. 
Blumenthal; Southern Sea Products 
Brokerage Corporation, a Corpora¬ 
tion, and Its Officers, Directors and 
Stockholders 

ORDER APPOINTING EXAMINER AND FIXING 
TIME AND PLACE FOR TAKING TESTIMONY 

This matter being at issue and ready 
for the taking of testimony, and pur¬ 
suant to authority vested in the Federal 
Trade Commission, under Acts of Con¬ 
gress (38 Stat. 717; 15 U.S.CA, Section 
41), and (49 Stat. 1526, U.S.C.A., Section 
13, as amended). 

It is ordered. That Robert S. Hall, an 
examiner of this Commission, be and he 
hereby is designated and appointed to 
take testimony and receive evidence in 
this proceeding and to perform all other 
duties authorized by law; 

It is further ordered, That the taking 
of testimony in this proceeding begin on 
Wednesday, June 28, 1939, at ten o’clock 
in the forenoon of that day (Pacific 
standard time) in hearing room, Post 
Office Building, San Pedro, California. 

Upon completion of testimony for the 
Federal Trade Commission, the exam¬ 
iner is directed to proceed immediately 
to take testimony and evidence on behalf 
of the respondent. The examiner will 
then close the case and make his report 
upon the evidence. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[F. R. Doc. 39-1973; Filed, June 6, 1939; 

2:18 p. m.J 


United States of America—Before 
Federal Trade Commission 

(Docket No. 3798J 

In the Matter of Anheuser-Busch, Inc., 
Respondent 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the respondent 


named in the caption hereof, and here¬ 
inafter more particularly designated and 
described, since June 19, 1936, has vio¬ 
lated and is now violating the provisions 
of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act 
approved June 19, 1936 (U.S.C.. title 15 * 
sec. 13), hereby issues its complaint 
stating its charges with respect thereto 
as follows: 

Paragraph 1 . Respondent, Anheuser- 
Busch, Inc., is a corporation organized 
and existing under the laws of Missouri 
with its principal office and place of 
business at 9th and Pestalozzi Streets in 
the city of St. Louis and state of Mis¬ 
souri. 

Par. 2. Respondent owns and operates 
a plant at St. Louis, Missouri. This 
plant has a corn grinding capacity in 
excess of 10,000 bushels per day, with 
complete facilities for the finished fab¬ 
rication of corn products, both for 
household and industrial use. 

Par. 3. For many years respondent has 
been and is now engaged in the business 
of manufacturing, selling and distribut¬ 
ing in interstate commerce products de¬ 
rived from corn. The principal prod¬ 
ucts derived from corn are (1) Starch, 
both for food and other purposes: (2) 
Glucose or Corn Syrup; and (3) Corn 
sugar. Starch is first manufactured 
from the com, and glucose and gTape 
sugar are made by treating the starch 
with certain acids, the resulting solid 
product being sugar and the resulting 
syrup being glucose. Glucose is largely 
used in the manufacture of candy, jellies, 
jams, preserves, and the like as well as 
in the mixing of syrups. 

The principal by-products of corn re¬ 
sulting in the com products business are 
gluten feed, corn oil, corn-oil cake and 
corn-oil meal. 

Respondent, in addition to bulk prod¬ 
ucts, produces branded products. 

Par. 4. For many years in the course 
and conduct of its business, the respond¬ 
ent has been and is now manufacturing 
the aforesaid commodities at said plant 
and has sold and shipped and does now 
sell and ship such commodities in com¬ 
merce between and among the various 
states of the United States from the state 
in which its factory is located across 
state lines to purchasers thereof located 
in states other than the state in which 
respondent’s said plant is located in 
competition with other persons, firms 
and corporations engaged in similar lines 
of commerce. 

Par. 5. Since June 19, 1936 and while 
engaged as aforesaid in commerce among 
the several states of the United States 
and the District of Columbia, the re¬ 
spondent has been and is now, in the 
course of such commerce, discriminat¬ 
ing in price between purchasers of said 
commodities of like grade and quality, 
which commodities are sold for use, con¬ 
sumption or resale within the several 
states of the United States and the Dis- 
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trict of Columbia in that the respondent 
has been and is now selling such com¬ 
modities to some purchasers at a higher 
price than the price at which commodi¬ 
ties of like grade and quality are sold 
by respondent to other purchasers gen¬ 
erally competitively engaged with the 
ftrst mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of com 
products between the respondent and its 
competitors; tend to create a monopoly 
in the line of commerce in which the 
respondent is engaged: and to injure, 
destroy, and prevent competition in the 
sale and distribution of com products 
between the respondent and its com¬ 
petitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion between the buyers of said corn 
products from respondent receiving said 
lower discriminatory prices and other 
buyers from respondent competitively 
engaged with such favored buyers who 
do not receive such favorable prices; 
tend to create a monopoly in the lines 
of commerce in which buyers from the 
respondent are engaged; and to injure, 
destroy, and prevent competition in the 
lines of commerce in which those who 
purchase from the respondent are en¬ 
gaged between the said beneficiaries of 
said discriminatory prices and said 
buyers who do not and have not re¬ 
ceived such beneficial prices. 

Par. 8. The aforesaid acts of respond¬ 
ent constitute a violation of the provi¬ 
sions of subsection (a) of Section 2 of 
the Clayton Act as amended by the Rob- 
inson-Patman Act. approved June 19, 
1936 (U.S.C. title 15, sec. 13). 

Wherefore, the premises considered. 
The Federal Trade Commission on this 
1st day of June. A. D., 1939, now issues 
this its complaint against Anheuser- 
Busch, Inc., stating its charges as here¬ 
inabove set out. 

NOTICE 

Notice is nereby given you, Anheuser- 
Busch, Inc., respondent herein, that the 
7th day of July. A. D. 1939, at 2 o’clock 
in the afternoon, is hereby fixed as the 
time, and the offices of the Federal 
Trade Commission in the city of Wash¬ 
ington, D. C.. as the place, when and 
where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appear and 
show cause why an order should not be 
entered by said Commission requiring 
you to cease and desist from the viola¬ 
tions of the law charged in the com¬ 
plaint. 

You are notified and required, on or 
before the twentieth day after service 


upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VTI) 
provide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of 
the complaint, file with the Commission 
an answer to the complaint. Such an¬ 
swer shall contain a concise statement 
of the facts which constitute the ground 
of defense. Respondent shall specifi¬ 
cally admit or deny or explain each of 
the facts alleged in the complaint, un¬ 
less respondent is without knowledge, 
in which case respondent shall so state. 
• • • • • 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission, without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth 
in the complaint. 

If respondent desires to waive hear¬ 
ings on the allegations of fact set forth 
in the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the ma¬ 
terial allegations of fact charged in the 
complaint to be true. Respondent by 
such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the 
Commission such facts admitted consti¬ 
tute a violation of law or laws as charged 
in the complaint, to make and serve 
findings as to the facts and an order to 
cease and desist from such violations. 
Upon application in writing made con¬ 
temporaneously with the filing of such 
answer, the respondent, in the discre¬ 
tion of the Commission, may be heard 
on brief, in oral argument, or both, 
solely on the question as to whether the 
facts so admitted constitute the violation 
or violations of law charged in the com¬ 
plaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, 
and its official seal to be hereto affixed, 
at Washington, D. C., this 1st day of 
June. A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

(F. R. Doc. 39-1962; Filed, June 6. 1939; 

2:15 p. m.j 


United States of America—Before 
Federal Trade Commission 

[Docket No. 3799[ 

In the Matter of Piel Brothers Starch 
Company, Respondent 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the respond¬ 
ent named in the caption hereof, and 
hereinafter more particularly designated 
and described, since June 19, 1936, has 
violated and is now violating the pro¬ 
visions of Section 2 of the Clayton Act 
as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S.C., 
title 15, sec. 13), hereby issues its com¬ 
plaint, stating its charges with respect 
thereto as follows: 

Paragraph 1. Respondent, Piel Broth¬ 
ers Starch Company, is a corporation 
organized and existing under the laws 
of Indiana with its principal office and 
place of business at 1515 Dover Street 
in the City of Indianapolis and State of 
Indiana. 

Par. 2. Respondent owns and operates 
a plant at Indianapolis. Indiana. This 
plant has a com grinding capacity in 
excess of 5,000 bushels per day, with 
complete facilities for the finished fab¬ 
rication of com products, both for 
household and industrial use. 

Par. 3. For many years respondent has 
been and is now engaged in the business 
of manufacturing, selling and distribut¬ 
ing in interstate commerce products de¬ 
rived from corn. The principal products 
derived from com are (i) Starch, both 
for food and other purposes; (2) Glucose 
or Cora Syrup; and (3) Corn sugar. 
Starch is first manufactured from the 
corn, and glucose and grape sugar are 
made by treating the starch with certain 
acids, the resulting solid product being 
sugar and the resulting syrup being glu¬ 
cose. Glucose is largely used in the man¬ 
ufacture of candy, jellies, jams, preserves, 
and the like as well as in the mixing of 
syrups. 

The principal by-products of com re¬ 
sulting in the corn products business are 
gluten feed, com oil, corn-oil cake and 
corn-oil meal. 

Respondent, in addition to bulk prod¬ 
ucts, produces branded products. 

Par. 4. For many years in the course 
and conduct of its business, the respond¬ 
ent has been and is now manufacturing 
the aforesaid commodities at said plant 
and has sold and shipped and does now 
sell and ship such commodities in com¬ 
merce between and among the various 
states of the United States from the state 
in which its factory is located across 
state lines to purchasers thereof located 
in states other than the state in which 
respondent’s said plant is located in com¬ 
petition with other persons, firms and 
corporations engaged in similar lines of 
commerce. 
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Par. 5. Since June 19. 1936. and while 
engaged as aforesaid in commerce among 
the several states of the United States 
and the District of Columbia, the re¬ 
spondent has been and is now, in the 
course of such commerce, discriminating 
in price between purchasers of said com¬ 
modities of like grade and quality, which 
commodities are sold for use, consump¬ 
tion or resale within the several states 
of the United States and the District of 
Columbia, in that the respondent has 
been and is now selling such commodi¬ 
ties to some purchasers at a higher price 
than the price at which commodities of 
like grade and quality are sold by re¬ 
spondent to other purchasers generally 
competitively engaged with the first- 
mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of com 
products between the respondent and its 
competitors; tend to create a monopoly 
in the line of commerce in which the 
respondent is engaged; and to injure, 
destroy, and prevent competition in the 
sale and distribution of com products 
between the respondent and its com¬ 
petitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion between the buyers of said corn 
products from respondent receiving said 
lower discriminatory prices and other 
buyers from respondent competitively 
engaged with such favored buyers who 
do not receive such favorable prices; 
tend to create a monopoly in the lines 
of commerce in which buyers from the 
respondent are engaged; and to injure, 
destroy, and prevent competition in the 
lines of commerce in which those who 
purchase from the respondent are en¬ 
gaged between the said beneficiaries of 
said discriminatory prices and said buy¬ 
ers who do not and have not received 
such beneficial prices. 

Par. 8. The aforesaid acts of respond¬ 
ent constitute a violation of the provi¬ 
sions of subsection (a) of Section 2 of 
the Clayton Act as amended by the Rob- 
inson-Patman Act, approved June 19, 
1936 (U.S.C. title 15, sec. 13). 

Wherefore, the premises considered, 
the Federal Trade Commission on this 1st 
day of June A. D. 1939, now issues this 
its complaint against Piel Brothers 
Starch Company, stating its charges as 
hereinabove set out. 

NOTICE 

Notice is hereby given you. Piel Broth¬ 
ers Starch Company, respondent herein, 
that the 7th day of July, A. D. 1939. at 
2 o'clock in the afternoon, is hereby 
fixed as the time, and the offices of the 
Federal Trade Commission in the City 
of Washington, D. C., as the place, when 


and where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appear and show 
cause why an order should not be entered 
by said Commission requiring you to 
cease and desist from the violations of 
the law charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VII) pro¬ 
vide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of the 
complaint, file with the Commission an 
answer to the complaint. Such answer 
shall contain a concise statement of the 
facts which constitute the ground of de¬ 
fense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts 
alleged in the complaint, unless respond¬ 
ent is without knowledge, in which case 
respondent shall so state. 

• • • * * 

Failure of the respondent to file answer 
within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission, without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth 
in the complaint. 

If respondent desires to waive hearing 
on the allegations of fact set forth in 
the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the ma¬ 
terial allegations of fact charged in the 
complaint to be true. Respondent by 
such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the 
Commission such facts admitted con¬ 
stitute a violation of law or laws as 
charged in the complaint, to make and 
serve findings as to the facts and an 
order to cease and desist from such 
violations. Upon application in writing 
made contemporaneously with the filing 
of such answer, the respondent, in the 
discretion of the Commission, may be 
heard on brief, in oral argument, or 
both, solely on the question as to 
whether the facts so admitted constitute 
the violation or violations of law charged 
in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, 


and its official seal to be hereto affixed 
at Washington, D. C., this 1st day of 
June, A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[P. R. Doc. 39-1963; Filed, June 6 1939 . 
2:15 p. m.| 


United States of America-Before 
Federal Trade Commission 
[Docket No. 3800| 

In the Matter of Clinton Company, 

Clinton Sales Company, Respondents * 

complaint 

The Federal Trade Commission, having 
reason to believe that the parties re¬ 
spondent named in the caption hereof, 
and hereinafter more particularly desig¬ 
nated and described, since June 19, 1936, 
have violated and are now violating the 
provisions of Section 2 of the Clayton Act 
as amended by the Robinson -Patman 
Act*, approved June 19. 1936 (UJS.C., title 
15, sec. 13), hereby issues its complaint, 
stating its charges with respect thereto 
as follows: 

Paragraph 1. Respondent, Clinton 
Company, is a corporation organized and 
existing under the laws of Iowa with its 
principal office and place of business in 
the city of Clinton and state of Iowa. 
Respondent, Clinton Sales Company, is a 
corporation organized under the laws of 
the state of Illinois and has its principal 
office and place of business at 1525 South 
Sangamon Street in the city of Chicago, 
state of Illinois. Respondent, Clinton 
Sales Company, is a wholly owned sales 
subsidiary of respondent Clinton Com¬ 
pany, through which products manufac¬ 
tured by Clinton Company are sold and 
distributed. Clinton Company owns the 
entire capital stock of Clinton Sales Com¬ 
pany, and controls and directs Clinton 
Sales Company. 

Par. 2. Respondent, Clinton Company, 
owns and operates a plant at Clinton, 
Iowa. This plant has a com grinding 
capacity in excess of 32,000 bushels per 
day, with complete facilities for the fin¬ 
ished fabrication of all known com 
products, both for household and indus¬ 
trial use. 

Par. 3. For many years respondents 
have been and are now engaged in the 
business of manufacturing, selling and 
distributing in interstate commerce 
products derived from com. The prin¬ 
cipal products derived from com are (1) 
Starch, both for food and other pur¬ 
poses; (2) Glucose or Com Syrup; and 
(3) Com sugar. Starch is first manu¬ 
factured from the corn, and glucose and 
grape sugar are made by treating the 
starch with certain acids, the resulting 
solid product being sugar and the result¬ 
ing syrup being glucose. Glucose is 
largely used in the manufacture of 
candy, jellies, jams, preserves, and the 
like as well as in the mixi ng of syrups. 
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The principal by-products of com re¬ 
sulting in the coni products business are 
gluten feed, com oil, corn-oil cake and 

corn-oil meal. 

The Clinton Company, in addition to 
bulk products, produces branded prod- 

ucts. 

Par. 4. For many years in the course 
and conduct of their business, the re¬ 
spondents have been and are now manu¬ 
facturing the aforesaid commodities at 
the aforesaid plant and have sold and 
shipped and do now sell and ship such 
commodities in commerce between and 
among the various states of the United 
States from the state in which their fac¬ 
tory is located across state lines to pur¬ 
chasers thereof located in states other 
than the state in which respondents’ 
said plant is located in competition with 
other persons, firms and corporations en¬ 
gaged in similar lines of commerce. 

Par. 5. Since June 19, 1936, and while 
engaged as aforesaid in commerce 
among the several states of the United 
States and the District of Columbia, the 
respondents have been and are now, in 
the course of such commerce, discrimi¬ 
nating in price between purchasers of 
said commodities of like grade and qual¬ 
ity, which commodities are sold for use, 
consumption or resale within the several 
states of the United States and the Dis¬ 
trict of Columbia in that the respond¬ 
ents have been and are now selling such 
commodities to some purchasers at a 
higher price than the price at which 
commodities of like grade and quality 
are sold by respondents to other pur¬ 
chasers generally competitively engaged 
with the first mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by said respondents, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of corn 
products between the said respondents 
and their competitors; tend to create a 
monopoly in the line of commerce in 
which the respondents are engaged; and 
to injure, destroy, and prevent competi¬ 
tion in the sale and distribution of corn 
products between the said respondents 
and their competitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by said respondents, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion between the buyers of said com 
products from respondents receiving 
said lower discriminatory prices and 
other buyers from respondents competi¬ 
tively engaged with such favored buy¬ 
ers who do not receive such favorable 
prices; tend to create a monopoly in the 
lines of commerce in which buyers from 
respondents are engaged; and to injure, 
destroy, and prevent competition in the 
lines of commerce in which those who 
purchase from respondents are engaged 
between the said beneficiaries of said 
discriminatory prices and said buyers 
who do not and have not received such 
beneficial prices. 


Par. 8. The aforesaid acts of respond¬ 
ents constitute a violation of the pro¬ 
visions of subsection (a) of Section 2 of 
the Clayton Act as amended by the 
Robinson-Patman Act, approved June 
19, 1936 (U.S.C. title 15, sec. 13), 

Wherefore, the premises considered, 
the Federal Trade Commission on this 
1st day of June, A. D. 1939, now issues 
this its complaint against Clinton Com¬ 
pany and Clinton Sales Company, stat¬ 
ing its charges as hereinabove set out. 

NOTICE 

Notice is hereby given you, Clinton 
Company, and Clinton Sales Company, 
respondents herein, that the 7th day of 
July, A. D. 1939, at 2 o’clock in the 
afternoon, is hereby fixed as the time, 
and the offices of the Federal Trade 
Commission in the city of Washington, 
D. C., as the place, when and where a 
hearing will be had on the charges set 
forth in this complaint, at which time 
and place you will have the right, under 
said Act, to appear and show cause why 
an order should not be entered by said 
Commission requiring you to cease and 
desist from the violations of the law 
charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the 
date above stated be not required, due 
notice to that effect will be given you. 
The Rules of Practice adopted by 
the Commission with respect to answers 
of failure to appear or answer (Rule 
VII) provide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of the 
complaint, file with the Commission an 
answer to the complaint. Such answer 
shall contain a concise statement of the 
facts which constitute the ground of de¬ 
fense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts 
alleged in the complaint, unless respond¬ 
ent is without knowledge, in which case 
respondent shall so state. 

• * * • * 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to au¬ 
thorize the Commission, without further 
notice to respondent, to proceed in regu¬ 
lar course on the charges set forth in 
the complaint. 

If respondent desires to waive hearings 
on the allegations of fact set forth in the 
complaint and not to contest the facts, 
the answer may consist of a statement 
that respondent admits all the material 
allegations of fact charged in the com¬ 
plaint to be true. Respondent by such 
answer shall be deemed to have waived 
a hearing on the allegations of fact set 
forth in said complaint and to have au¬ 


thorized the Commission, withour fur¬ 
ther evidence, or other intervening pro¬ 
cedure, to find such facts to be true, and 
if in the judgment of the Commission 
such facts admitted constitute a viola¬ 
tion of law or laws as charged in the 
complaint, to make and serve findings 
as to the facts and an order to cease and 
desist from such violations, ypon ap¬ 
plication in writing made contemporane¬ 
ously with the filing of such answer, the 
respondent, in the discretion of the 
Commission, may be heard on brief, in 
oral argument, or both, solely on the 
question as to whether the facts so ad¬ 
mitted constitute the violation or viola¬ 
tions of law charged in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint to be signed by its Secretary, and 
its official seal to be hereto affixed, at 
Washington, D. C., this 1st day of June, 
A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[P. R. Doc. 39-1964: Piled, June 6. 1939; 

2:15 p. n>.] 


United States of America—Before 
Federal Trade Commission 

[Docket No. 38011 

In the Matter of The Hubinger 
Company, Respondent 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the respondent 
named in the caption hereof, and herein¬ 
after more particularly designated and 
described, since June 19, 1936, has vio¬ 
lated and is now violating the provisions 
of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, 
approved June 19. 1936 (U.S.C., title 15, 
sec. 13), hereby issues its complaint, stat¬ 
ing its charges with respect thereto as 
follows: 

Paragraph 1. Respondent, The Hub- 
inger Company, is a corporation organ¬ 
ized and existing under the laws of Iowa 
with its principal office and place of busi¬ 
ness at 1003 South 5th Street in the city 
of Keokuk and state of Iowa. 

Par. 2. Respondent owns or operates 
a plant at Keokuk. Iowa. This plant has 
a corn grinding capacity in excess of 
12,000 bushels per day, with complete 
facilities for the finished fabrication of 
all known corn products, both for house¬ 
hold and industrial use. 

Par. 3. For many years respondent 
has been and is now engaged in the busi¬ 
ness of manufacturing, selling and dis¬ 
tributing in interstate commerce prod¬ 
ucts derived from corn. The principal 
products derived from com are (1) 
Starch, both for food and other purposes; 
(2) Glucose or Corn Syrup; and (3) Com 
sugar. Starch is first manufactured 
from the com, and glucose and grape 
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sugar are made by treating the starch 
with certain acids, the resulting solid 
product being sugar and the resulting 
syrup being glucose. Glucose is largely 
used in the manufacture of candy, jellies, 
jams, preserves, and the like as well as 
In the mixing of syrups. 

The principal by-products of corn re¬ 
sulting in the corn products business are 
gluten feed, corn oil, corn-oil cake and 
corn-oil meal. 

Respondent, in addition to bulk prod¬ 
ucts, produces branded products. 

Par. 4. For many years in the course 
and conduct of its business, the respond¬ 
ent has been and is now manufacturing 
the aforesaid commodities at said plant 
and has sold and shipped and does now 
sell and ship such commodities in com¬ 
merce between and among the various 
states of the United States from the state 
in which its factory is located across 
state lines to purchasers thereof located 
in states other than the state in which 
respondent’s said plant is located in com¬ 
petition with other persons, firms and 
corporation engaged in similar lines 
of commerce. 

Par. 5. Since June 19. 1936 and while 
engaged as aforesaid in commerce among 
the several states of the United States 
and the District of Columbia, the re¬ 
spondent has been and is now, in the 
course of such commerce, discriminat¬ 
ing in price between purchasers of said 
commodities of like grade and quality, 
which commodities are sold for use, con¬ 
sumption or resale within the several 
states of the United States and the Dis¬ 
trict of Columbia in that the respondent 
has been and is now selling such com¬ 
modities to some purchasers at a higher 
price than the price at which commodi¬ 
ties of like grade and quality are sold by 
respondent to other purchasers generally 
competitively engaged with the first 
mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of corn 
products between the respondent and its 
competitors; tend to create a monopoly 
in the line of commerce in which the 
respondent is engaged; and to injure, 
destroy, and prevent competition in the 
sale and distribution of corn products 
between the respondent and its com¬ 
petitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion between the buyers of said com 
products from respondent receiving said 
lower discriminatory prices and other 
buyers from respondent competitively 
engaged with such favored buyers who 
do not receive such favorable prices; 
tend to create a monopoly in the lines 
of commerce in which buyers from the 
respondent are engaged; and to injure, 
destroy, and prevent competition in the 
lines of commerce in which those who 


purchase from the respondent are en¬ 
gaged between the said beneficiaries of 
said discriminatory prices and said buy¬ 
ers who do not and have not received 
such beneficial prices. 

Par. 8 . The aforesaid acts of respondent 
constitute a violation of the provisions of 
subsection (a) of Section 2 of the Clayton 
Act as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S.C., title 
15, sec. 13). 

Wherefore, the premises considered, 
the Federal Trade Commission on this 1st 
day of June, A. D. 1939. now issues this 
its complaint against The Hubinger Com¬ 
pany, stating its charges as hereinabove 
set out. 

NOTICE 

Notice is hereby given you, The Hubin¬ 
ger Company, respondent herein, that 
the 7th day of July, A. D. 1939, at 2 
o’clock in the afternoon, is hereby fixed 
as the time, and the offices of the Federal 
Trade Commission in the city of Wash¬ 
ington, D. C., as the place, when and 
where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appear and show 
cause why an order should not be entered 
by said Commission requiring you to 
cease and desist from the violations of 
the law charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your ap¬ 
pearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VII) pro¬ 
vide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of 
the complaint, file with the Commission 
an answer to the complaint. Such an¬ 
swer shall contain a concise statement 
of the facts which constitute the ground 
of defense. Respondent shall specifically 
admit or deny or explain each of the 
facts alleged in the complaint, unless re¬ 
spondent is without knowledge, in which 
case respondent shall so state. 

• ♦ • * * 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission, without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth 
in the complaint. 

If respondent desires to waive hear¬ 
ings on the allegations of fact set forth 
in the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the 
material allegations of fact charged in 
the complaint to be true. Respondent 


by such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and 
to have authorized the Commission 
without further evidence, or other in¬ 
tervening procedure, to find such facts 
to be true, and if in the judgment of 
the Commission such facts admitted 
constitute a violation of law or laws 
as charged in the complaint, to make 
and serve findings as to the facts and 
an order to cease and desist from such 
violations. Upon application in writing 
made contemporaneously with the fil¬ 
ing of such answer, the respondent, in 
the discretion of the Commission, may 
be heard on brief, in oral argument, or 
both, solely on the question as ’ to 
whether the facts so admitted consti¬ 
tute the violation or violations of law 
charged in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, 
and its official seal to be hereto affixed, 
at Washington, D. C. this 1st day of 
June, A. D. 1939. 

By the Commission. 

fsEALl Otis B. Johnson, 

Secretary . 

(F. R. Doc. 39-1965; Filed, June 0, 1939; 

2:16 p. m.J 


United States of America — Before 
Federal Trade Commission 

(Docket No. 38021 

In the Matter of Penick & Ford, Ltd., 
Inc., Respondent 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the respond¬ 
ent named in the caption hereof, and 
hereinafter more particularly designated 
and described, since June 19, 1936, has 
violated and is now violating the provi¬ 
sions of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, 
approved June 19, 1936 (U.S.C., title 15, 
sec. 13), hereby issues its complaint, 
stating its charges with respect thereto 
as follows: 

Paragraph 1. Respondent, Penick & 
Ford, Ltd., Inc., is a corporation or¬ 
ganized and existing under the laws of 
Delaware with its principal office and 
place of business at 420 Lexington Ave¬ 
nue in the city of New York and state 
of New York. 

Par. 2. Respondent owns and operates 
a plant at Cedar Rapids, Iowa. This 
plant has a com grinding capacity in 
excess of 34,000 bushels per day. with 
complete facilities for the finished fabri¬ 
cation of aH known corn products, both 
for household and industrial use. 

Par. 3. For many years respondent has 
been and is now engaged in the business 
of manufacturing, selling and distribut¬ 
ing in interstate commerce products de¬ 
rived from corn. The principal products 
derived from corn are (1) Starch, both 
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for food and other purposes; (2) Glu¬ 
cose or Com Syrup; and (3) Com sugar. 
Starch is first manufactured from the 
corn, and glucose and grape sugar are 
made by treating the starch with certain 
acids, the resulting solid product being 
sugar and the resulting syrup being glu¬ 
cose. Glucose is largely used in the 
manufacture of candy, jellies, jams, pre¬ 
serves. and the like as well as in the 
mixing of syrups. 

The principal by-products of corn re¬ 
sulting in the com products business are 
gluten feed, corn oil, com-oil cake and 

corn-oil meal. 

Respondent, in addition to bulk prod¬ 
ucts. produces branded products. 

Par. 4. For many years in the course 
and conduct of its business, the respond¬ 
ent has been and is now manufacturing 
the aforesaid commodities at said plant 
and has sold and shipped and does now 
sell and ship such commodities in com¬ 
merce between and among the various 
states of the United States from the 
state in which its factory is located 
across state lines to purchasers thereof 
located in states other than the state in 
which respondent’s said plant is located 
in competition with other persons, firms 
and corporations engaged in similar 
lines of commerce. 

Par. 5. Since June 19. 1936 and while 
engaged as aforesaid in commerce among 
the several states of the United States 
and the District of Columbia, the re¬ 
spondent has been and is now, in the 
course of such commerce, discriminat¬ 
ing in price between purchasers of said 
commodities of like grade and quality, 
which commodities are sold for use, con¬ 
sumption or resale within the several 
states of the United States and the Dis¬ 
trict of Columbia in that the respondent 
has been and is now selling such com¬ 
modities to some purchasers at a higher 
price than the price at which com¬ 
modities of like grade and quality are 
sold by respondent to other purchasers 
generally competitively engaged with 
the first mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of com 
products between the respondent and 
its competitors; tend to create a monop¬ 
oly in the line of commerce in which 
(he respondent is engaged; and to in¬ 
jure, destroy, and prevent competition 
in the sale and distribution of corn prod¬ 
ucts between the respondent and its 
competitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
niay be substantially to lessen competi¬ 
tion between the buyers of said corn 
products from respondent receiving said 
lower discriminatory prices and other 
buyers from respondent competitively 
engaged with such favored buyers who 
do not receive such favorable prices; 
tend to create a monopoly in the lines 


of commerce in which buyers from the 
respondent are engaged; and to injure, 
destroy, and prevent competition in the 
lines of commerce in which those who 
purchase from the respondent are en¬ 
gaged between the said beneficiaries of 
said discriminatory prices and said buy¬ 
ers who do not and have not received 
such beneficial prices. 

Par. 8 . The aforesaid acts of respond¬ 
ent constitute a violation of the provi¬ 
sions of subsection (a) of Section 2 of 
the Clayton Act as amended by the Rob- 
inson-Patman Act, approved June 19, 
1936 (U.S.C. title 15, sec. 13). 

Wherefore the premises considered, 
the Federal Trade Commission on this 
1st day of June, A. D. 1939, now issues 
this its complaint against Penick & Ford, 
Ltd., Inc., stating its charges as here¬ 
inabove set out. 

NOTICE 

Notice is hereby given you, Penick & 
Ford, Ltd., Inc., respondent herein, that 
the 7th day of July, A. D. 1939, at 2 
o’clock in the afternoon, is hereby fixed 
as the time, and the offices of the Fed¬ 
eral Trade Commission in the city of 
Washington, D. C., as the place, when 
and where a hearing will be had on 
the charges set forth in this complaint, 
at which time and place you will have 
the right, under said Act. to appear and 
show cause why an order should not 
be entered by said Commission requiring 
you to cease and desist from the viola¬ 
tions of the law charged in the com¬ 
plaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VII) pro¬ 
vide as follows: 

In the case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of 
the complaint, file with the Commission 
an answer to the complaint. Such 
answer shall contain a concise state¬ 
ment of the facts which constitute the 
ground of defense. Respondent shall 
specifically admit or deny or explain each 
of the facts alleged in the complaint, un¬ 
less respondent is without knowledge, in 
which case respondent shall so state. 

• • » • * 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission, without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth in 
the complaint. 

If respondent desires to waive hear¬ 
ings on the allegations of fact set forth 
in the complaint and not to contest the 


facts, the answer may consist of a state¬ 
ment that respondent admits all the ma¬ 
terial allegations of fact charged in the 
complaint to be true. Respondent by 
such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint, and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the 
Commission such facts admitted con¬ 
stitute a violation of law or laws as 
charged in the complaint, to make and 
serve findings as to the facts and an 
order to cease and desist from such vio¬ 
lations. Upon application in writing 
made contemporaneously with the filing 
of such answer, the respondent, in the 
discretion of the Commission, may be 
heard on brief, in oral argument, or 
both, solely on the question as to 
whether the facts so admitted constitute 
the violation or violations of law charged 
in the complaint. 

In witness whereof, The Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, and 
its official seal to be hereto affixed, at 
Washington, D. C., this 1st day of June. 
A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

(P. R. Doc. 39-1966; Filed, June 6. 1939; 

2:16 p. m.J 


United States of America—Before 
Federal Trade Commission 

(Docket No. 38031 

In the Matter of A. E. Staley Manu¬ 
facturing Company, The Staley Sales 
Corporation, Respondents 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the parties re¬ 
spondent named in the caption hereof, 
and hereinafter more particularly desig¬ 
nated and described, since June 19, 1936, 
have violated and are now violating the 
provisions of Section 2 of the Clayton 
Act as amended by the Robinson-Pat- 
man Act, approved June 19, 1936 (U.S.C., 
title 15, sec. 13). hereby issues its com¬ 
plaint, stating its charges with respect 
thereto as follows: 

Paragraph 1. Respondent, A. E. Staley 
Manufacturing Company, is a corpora¬ 
tion organized and existing under the 
laws of Delaware with its principal office 
and place of business at 2200 East El¬ 
dorado Street in the city of Decatur and 
state of Illinois. Respondent The Staley 
Sales Corporation is a corporation or¬ 
ganized under the laws of the state of 
Illinois and has its principal office and 
place of business at 2200 East Eldorado 
Street, city of Decatur and state of 
Illinois. Respondent, The Staley Sales 
Corporation, is a wholly owned sales sub- 
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sidiary of respondent A. E. Staley Manu¬ 
facturing Company, through which 
products manufactured by A. E. Staley 
Manufacturing Company are sold and 
distributed, A. E. Staley Manufacturing 
Company owns the entire capital stock 
of The Staley Sales Corporation and con¬ 
trols and directs The Staley Sales Cor¬ 
poration. 

Par. 2. Respondent, A. E. Staley Man¬ 
ufacturing Company, owns and operates 
a plant at Decatur, Illinois. This plant 
has a com grinding capacity in excess 
of 50.000 bushels per day. with complete 
facilities for the finished fabrication of 
all known com products, both for house¬ 
hold and industrial use. 

Par. 3. For many years respondents 
have been and are now engaged in the 
business of manufacturing, selling and 
distributing in interstate commerce 
products derived from com. The prin¬ 
cipal products derived from com are 
(1) Starch, both for food and other pur¬ 
poses; (2) Glucose or Com Syrup; and 
(3) Corn sugar. Starch is first manu¬ 
factured from the com, and glucose and 
grape sugar are made by treating the 
starch with certain acids, the resulting 
solid product being sugar and the result¬ 
ing syrup being glucose. Glucose is 
largely used in the manufacture of can¬ 
dy, jellies, jams, preserves, and the like 
as well as in the mixing of syrups. 

The principal by-products of com re¬ 
sulting in the com products business are 
gluten feed, com oil, corn-oil cake and 
corn-oil meal. 

A. E. Staley Manufacturing Company, 
in addition to bulk products, produces 
branded products. 

Par. 4. For many years in the course 
and conduct of their business, the re¬ 
spondents have been and are now manu¬ 
facturing the aforesaid commodities at 
the aforesaid plant and have sold and 
shipped and do now sell and ship such 
commodities in commerce between and 
among the various states of the United 
States from the state in which their fac¬ 
tory is located across state lines to pur¬ 
chasers thereof located in states other 
than the state in which respondents* 
said plant is located in competition with 
other persons, firms and corporations 
engaged in similar lines of commerce. 

Par. 5. Since June 19, 1936, and while 
engaged as aforesaid in commerce among 
the several states of the United States 
and the District of Columbia, the re¬ 
spondents have been and are now, in the 
course of such commerce, discriminating 
in price between purchasers of said com¬ 
modities of like grade and quality, which 
commodities are sold for use, consump¬ 
tion or resale within the several states 
of the United States and the District 
of Columbia in that the respondents 
have been and are now selling such 
commodities to some purchasers at a 
higher price than the price at which 
commodities of like grade and quality 
are sold by respondents to other pur¬ 
chasers generally competitively engaged 
with the first mentioned purchasers. 


Par. 6. The effect of said discrimina¬ 
tions in price made by said respondents, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of corn 
products between the said respondents 
and their competitors; tend to create 
a monopoly in the line of commerce in 
which the respondents are engaged; and 
to injure, destroy, and prevent competi¬ 
tion in the sale and distribution of corn 
products between the said respondents 
and their competitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by said respondents, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion between the buyers of said corn 
products from respondents receiving said 
lower discriminatory prices and other 
buyers from respondents competitively 
engaged with such favored buyers who 
do not receive such favorable prices; 
tend to create a monopoly in the lines 
of commerce in which buyers from re¬ 
spondents are engaged; and to injure, 
destroy, and prevent competition in the 
lines of commerce in which those who 
purchase from respondents are engaged 
between the said beneficiaries of said 
discriminatory prices and said buyers 
who do not and have not received such 
beneficial prices. 

Par. 8 . The aforesaid acts of respond¬ 
ents constitute a violation of the provi¬ 
sions of subsection (a) of Section 2 of 
the Clayton Act as amended by the Rob- 
inson-Patman Act, approved June 19, 
1936 (U.S.C. title 15, sec. 13). 

Wherefore, the premises considered, 
the Federal Trade Commission on this 
1st day of June, A. D. 1939, now issues 
this its complaint against A. E. Staley 
Manufacturing Company and The Staley 
Sales Corporation, stating its charges as 
hereinabove set out. 

NOTICE 

Notice is hereby given you, A. E. Staley 
Manufacturing Company and The Staley 
Sales Corporation, respondents herein, 
that the 7th day of July, A. D. 1939, at 
2 o’clock in the afternoon, is hereby fixed 
as the time, and the offices of the Fed¬ 
eral Trade Commission in the City of 
Washington, D. C., as the place, when 
and where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appear and show 
cause why an order should not be entered 
by said Commission requiring you to 
cease and desist from the violations of 
the law charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 


ure to appear or answer (Rule VII) pro. 
vide as follows: 

In case of desire to contest the proceed¬ 
ing the respondent shall, within twenty 
(20) days from the service of the com¬ 
plaint, file with the Commission an an¬ 
swer to the complaint. Such answer 
shall contain a concise statement of the 
facts which constitute the ground of de¬ 
fense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts 
alleged in the complaint, unless respond¬ 
ent is without knowledge, in which case 
respondent shall so state. 

• • • * * 

Failure of the respondent to file answer 
within the time above provided and fail¬ 
ure to appear at the time and place fixed 
for hearing shall be deemed to authorize 
the Commission, without further notice 
to respondent, to proceed in regular 
course on the charges set forth in the 
complaint. 

If respondent desires to waive hear¬ 
ings on the allegations of fact set forth 
in the complaint and not to contest 
the facts, the answer may consist of 
a statement that respondent admits all 
the material allegations of fact charged 
in the complaint to be true. Respondent 
by such answer shall be deemed to have 
waived a hearing on the allegations 
of fact set forth in said complaint, and 
to have authorized the Commission, 
without further evidence, or other in¬ 
tervening procedure, to find such facts 
to be true, and if in the judgment of 
the Commission such facts admitted 
constitute a violation of law or laws as 
charged in the complaint, to make and 
serve findings as to the facts and an 
order to cease and desist from such 
violations. Upon application in writing 
made contemporaneously with the filing 
of such answer, the respondent, in the 
discretion of the Commission, may be 
heard on brief, in oral argument, or 
both, solely on the question as to 
whether the facts so admitted con¬ 
stitute the violation or violations of law 
charged in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint to be signed by its Secret ary, and 
its official seal to be hereto affixed, at 
Washington, D. C., this 1st day of June, 
A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary. 

[F. R. Doc. 39—1967: FUed, June 6, 1939; 

2:16 p. m.| 


United States of America — Before 
Federal Trade Commission 

(Docket No. 38041 

In the Matter of Union Starch fc Re¬ 
fining Company, Union Sales Corpo¬ 
ration, Respondents 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the parties re- 
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spondent named in the caption hereof, 
and hereinafter more particularly desig¬ 
nated and described, since June 19, 1936. 
have violated and are now violating the 
provisions of Section 2 of the Clayton 
Act as amended by the Robinson-Pat- 
man Act. approved June 19. 1936 (U.S.C., 
title 15. sec. 13), hereby issues its com¬ 
plaint. stating its charges with respect 
thereto as follows: 

Paragraph 1. Respondent, Union 
Starch & Refining Company, is a cor¬ 
poration organized and existing under 
the laws of Indiana with its principal 
office and place of business at 301 Wash¬ 
ington Street in the City of Columbus 
and state of Indiana. Respondent, 
Union Sales Corporation, is a corpora¬ 
tion organized under the laws of the 
state of Indiana and has its principal 
office and place of business at 301 Wash¬ 
ington Street, city of Columbus and 
state of Indiana. Respondent, Union 
Sales Corporation, is a wholly owned 
sales subsidiary of respondent Union 
Starch & Refining Company, through 
which products manufactured by Union 
Starch & Refining Company are sold 
and distributed. Union Starch & Re¬ 
fining Company owns the entire capital 
stock of Union Sales Corporation and 
controls and directs Union Sales Cor¬ 
poration. 

Par. 2. Respondent, Union Starch & 
Refining Company, owns and operates 
a plant at Granite City. Illinois, and 
also owns a plant at Edinburg, Indiana. 
These plants have a corn grinding ca¬ 
pacity in excess of 19.000 bushels per 
day. with complete facilities for the 
finished fabrication of com products 
both for household and industrial use. 
The Granite City plant has a corn 
grinding capacity of 15.000 bushels daily. 

Par. 3. For many years respondents 
have been and are now engaged in the 
business of manufacturing, selling and 
distributing in interstate commerce 
products derived from corn. The prin¬ 
cipal products derived from corn are 
(1) Starch, both for food and other 
purposes; (2) Glucose or Corn Syrup; 
and (3) Corn sugar. Starch is first 
manufactured from the corn, and glu¬ 
cose and grape sugar are made by 
treating the starch with certain acids, 
the resulting solid product being sugar 
and the resulting syrup being glucose. 
Glucose is largely used in the manufac¬ 
ture of candy, jellies, jams, preserves, 
and the like as well as in the mixing of 
syrups. 

The principal by-products of corn re¬ 
sulting in the corn products business are 
gluten feed, corn oil, corn-oil cake and 
corn-oil meal. 

The Union Starch & Refining Com¬ 
pany, in addition to bulk products, pro¬ 
duces branded products. 

Par. 4. For many years in the course 
and conduct of their business, the re¬ 
spondents have been and are now man¬ 
ufacturing the aforesaid commodities at 
the aforesaid plants and have sold and 
shipped and do now sell and ship such 


commodities in commerce between and 
among the various states of the United 
States from the states in which their 
factories are located across state lines 
to purchasers thereof located in states 
other than the states in which respond¬ 
ents’ said plants are located in competi¬ 
tion with other persons, firms and cor¬ 
porations engaged in similar lines of 
commerce. 

Par. 5. Since June 19, 1936 and while 
engaged as aforesaid in commerce 
among the several states of the United 
States and the District of Columbia, the 
respondents have been and are now, in 
the course of such commerce, discrimi¬ 
nating in price between purchasers of 
said commodities of like grade and qual¬ 
ity, which commodities are sold for use, 
consumption or resale within the several 
states of the United States and the Dis¬ 
trict of Columbia in that the respond¬ 
ents have been and are now selling such 
commodities to some purchasers at a 
higher price than the price at which 
commodities of like grade and quality 
are sold by respondents to other pur¬ 
chasers generally competitively engaged 
with the first mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by said respondents, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of com 
products between the said respondents 
and their competitors; tend to create a 
monopoly in the line of commerce in 
which the respondents are engaged; and 
to injure, destroy, and prevent competi¬ 
tion in the sale and distribution of com 
products between the said respondents 
and their competitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by said respondents, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion between the buyers of said corn 
products from respondents receiving said 
lower discriminatory prices and other 
buyers from respondents competitively 
engaged with such favored buyers who do 
not receive such favorable prices; tend to 
create a monopoly in the lines of com¬ 
merce in which buyers from respondents 
are engaged; and to injure, destroy, and 
prevent competition in the lines of com¬ 
merce in which those who purchase from 
respondents are engaged between the 
said beneficiaries of said discriminatory 
prices and said buyers who do not and 
have not received such beneficial prices. 

Par. 8. The aforesaid acts of respond¬ 
ents constitute a violation of the provi¬ 
sions of subsection <a) of Section 2 of the 
Clayton Act as amended by the Robin- 
son-Patman Act, approved June 19. 1936 
(U.S.C. title 15, sec. 13). 

Wherefore, the premises considered, 
the Federal Trade Commission on this 
1st day of June. A. D. 1939, now issues 
this its complaint against Union Starch 
& Refining Company and Union Sales 
Corporation, stating its charges as here¬ 
inabove set out. 


NOTICE 

Notice is hereby given you. Union 
Starch & Refining Company, and Union 
Sales Corporation, respondents herein, 
that the 7th day of July. A. D. 1939, at 
2 o’clock in the afternoon, is hereby 
fixed as the time, and the offices of the 
Federal Trade Commission in the city 
of Washington, D. C., as the place, when 
and where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appear and show 
cause why an order should not be en¬ 
tered by said Commission requiring you 
to cease and desist from the violations 
of the law charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VII) pro¬ 
vide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of the 
complaint, file with the Commission an 
answer to the complaint. Such answer 
shall contain a concise statement of the 
facts which constitute the ground of 
defense. Respondent shall specifically 
admit or deny or explain each of the 
facts alleged in the complaint, unless 
respondent is without knowledge, in 
which case respondent shall so state. 

• • • • • 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to au¬ 
thorize the Commission, without further 
notice to respondent, to proceed in reg¬ 
ular course on the charges set forth in 
the complaint. 

If respondent desires to waive hear¬ 
ings on the allegations of fact set forth 
in the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the ma¬ 
terial allegations of fact charged in the 
complaint to be true. Respondent by 
such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the 
Commission such facts admitted consti¬ 
tute a violation of law or laws as 
charged in the complaint, to make and 
serve findings as to the facts and an 
order to cease and desist from such vio¬ 
lations. Upon application in writing 
made contemporaneously with the filing 
of such answer, the respondent, in the 
discretion of the Commission, may be 
heard on brief, in oral argument, or 
both, solely on the question as to 
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whether the fact so admitted constitute 
the violation or violations of law charged 
in the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint to be signed by its Secretary, and 
its official seal to be hereto affixed, at 
Washington, D. C., this 1st day of June, 
A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

Secretary . 

[P. R. Doc. 39-1968; Filed, June 6. 1939; 

2:17 p. m.) 


United States of America—Before 
Federal Trade Commission 

[Docket No. 3805] 

In the Matter of American Maize- 
Products Company, Respondent 

complaint 

The Federal Trade Commission, hav¬ 
ing reason to believe that the respondent 
named in the caption hereof, and here¬ 
inafter more particularly designated and 
described, since June 19, 1936, has vio¬ 
lated and is now violating the provisions 
of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 
approved June 19, 1936 (U.S.C., title 15. 
sec. 13), hereby issues its complaint, stat¬ 
ing its charges with respect thereto as 
follows: 

Paragraph 1. Respondent, American 
Maize-Products Company, is a corpora¬ 
tion organized and existing under the 
laws of Maine with its principal office 
and place of business at 100 East 42nd 
Street in the city of New York and state 
of New York. 

Par. 2. Respondent owns and operates 
a plant at Roby, Indiana. This plant 
has a com grinding capacity in excess 
of 35,000 bushels per day. with complete 
facilities for the finished fabrication of 
all known com products, both for house¬ 
hold and industrial use. 

Par. 3. For many years respondent has 
been and is now engaged in the business 
of manufacturing, selling and distribut¬ 
ing in interstate commerce products de¬ 
rived from com. The principal products 
derived from com are (1) Starch, both 
for food and other purposes; (2) Glucose 
or Corn Syrup; and (3) Corn sugar. 
Starch is first manufactured from the 
corn, and glucose and grape sugar are 
made by treating the starch with certain 
acids, the resulting solid product being 
sugar and the resulting syrup being glu¬ 
cose. Glucose is largely used in the man¬ 
ufacture of candy, jellies, jams, preserves, 
and the like as well as in the mixing of 
syrups. 

The principal by-products of com re¬ 
sulting in the corn products business are 
gluten feed, corn oil, corn-oil cake and 
corn-oil meal. 

Respondent, in addition to bulk prod¬ 
ucts, produces branded products. 


Par. 4. For many years in the course 
and conduct of its business, the respond¬ 
ent has been and is now manufacturing 
the aforesaid commodities at said plant 
and has sold and shipped and does now 
sell and ship such commodities in com¬ 
merce between and among the various 
states of the United States from the state 
in which its factory is located across 
state lines to purchasers thereof located 
in states other than the state in which 
respondent's said plant is located in com¬ 
petition with other persons, firms and 
corporations engaged in similar lines of 
commerce. 

Par. 5. Since June 19, 1936 and while 
engaged as aforesaid in commerce 
among the several states of the United 
States and the District of Columbia, the 
respondent has been and is now, in the 
course of such commerce, discriminating 
in price between purchasers of said com¬ 
modities of like grade and quality, which 
commodities are sold for use. consump¬ 
tion or resale within the several states 
of the United States and the District of 
Columbia in that the respondent has 
been and is now selling such commodi¬ 
ties to some purchasers at a higher price 
than the price at which commodities of 
like grade and quality are sold by re¬ 
spondent to other purchasers generally 
competitively engaged with the first 
mentioned purchasers. 

Par. 6. The effect of said discrimina¬ 
tions in price made by the respondent, 
as set forth in Paragraph Five herein, 
may be substantially to lessen competi¬ 
tion in the sale and distribution of corn 
products between the respondent and its 
competitors; tend to create a monopoly 
in the line of commerce in which the 
respondent is engaged; and to injure, de¬ 
stroy, and prevent competition in the 
sale and distribution of corn products 
between the respondent and its com¬ 
petitors. 

Par. 7. The effect of said discrimina¬ 
tions in price made by respondent, as 
set forth in Paragraph Five herein, may 
be substantially to lessen competition be¬ 
tween the buyers of said corn products 
from respondent receiving said lower dis¬ 
criminatory prices and other buyers from 
respondent competitively engaged with 
such favored buyers who do not receive 
such favorable prices; tend to create a 
monopoly in the lines of commerce in 
which buyers from the respondent are 
engaged; and to injure, destroy, and 
prevent competition in the lines of com¬ 
merce in which those who purchase from 
the respondent are engaged between the 
said beneficiaries of said discriminatory 
prices and said buyers who do not and 
have not received such beneficial prices. 

Par. 8. The aforesaid acts of respond¬ 
ent constitute a violation of the provi¬ 
sions of subsection (a) of Section 2 of 
the Clayton Act as amended by the Rob¬ 
inson-Patman Act, approved June 19, 
1936 (UB.C. title 15, sec. 13). 

Wherefore, the premises considered, 
the Federal Trade Commission on this 


1st day of June, A. D. 1939, now issues 
this its complaint against American 
Maize-Products Company, stating its 
charges as hereinabove set out. 

NOTICE 

Notice is hereby given you, American 
Maize-Products Company, respondent 
herein, that the 7th day of July. a. d. 
1939, at 2 o’clock In the afternoon, is 
hereby fixed as the time, and the offices 
of the Federal Trade Commission in the 
city of Washington, D. C., as the place 
when and where a hearing will bo had 
on the charges set forth In this com¬ 
plaint, at which time and place you will 
have the right, under said Act, to ap¬ 
pear and show cause why an order should 
not be entered by said Commission re¬ 
quiring you to cease and desist from the 
violations of the law charged in the com¬ 
plaint. 

You are notified and required, on or 
before the twentieth day after service 
upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules and Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VII) pro¬ 
vide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of 
the complaint, file with the Commission 
an answer to the complaint. Such an¬ 
swer shall contain a concise statement 
of the facts which constitute the ground 
of defense. Respondent shall specifi¬ 
cally admit or deny or explain each of 
the facts alleged in the complaint, un¬ 
less, respondent is without knowledge, in 
which case respondent shall so state. 

* » • • * 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth 
In the complaint. 

If respondent desires to waive hear¬ 
ings on the allegations of fact set forth 
in the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the 
material allegations of fact charged in 
the complaint to be true. Respondent 
by such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the Com¬ 
mission such facts admitted constitute 
a violation of law or laws as charged 
in the complaint, to make and serve 
findings as to the facts and an order to 
cease and desist from such violations. 
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Upon application in writing made con¬ 
temporaneously with the filing of such 
answer, the respondent, in the discre¬ 
tion of the Commission, may be heard 
on brief, in oral argument, or both, solely 
on the question as to whether the facts 
so admitted constitute the violation or 
violations of law charged in the 
complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its Secretary, 
and its official seal to be hereto affixed, 
at Washington, D. C., this 1st day of 
June, A. D. 1939. 

By the Commission. 

[sealI Otis B. Johnson, 

Secretary . 

fp. R. Doc. 39-1969; Filed, June 6, 1939; 

2:17 p. m.j 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington. D. C., 
on the 5th day of June, A. D. 1939. 

I File No. 46-691 

In the Matter of Utilities Power & 
Light Corporation, Limited, et al. 

SUPPLEMENTARY ORDER APPROVING ACQUISI¬ 
TION OF SECURITIES 

Utilities Power & Light Corporation, 
Limited, a wholly owned subsidiary of 
Utilities Power & Light Corporation, a 
registered holding company (presently 
in reorganization proceedings under Sec¬ 
tion 77B of the Bankruptcy Act, the 
proceedings in which are pending in the 
District Court of the United States for 
the Northern District of Illinois, Eastern 
Division), and the trustee for the estate 
of the debtor, as intervening applicant, 
having filed an application, and amend¬ 
ments thereto, for an order of exemp¬ 
tion under Section 9 (c) (3) of the 
Public Utility Holding Company Act of 
1935, or, in the alternative, an order of 
approval under Section 10 of the Act 
with respect to the purchase by the 
applicant of outstanding debentures of 
Utilities Power & Light Corporation pur¬ 
suant to tenders and at a price to be 
fixed by the Commission until a sum 
of $12,000,000 or such other sum as 
the Commission may fix was exhausted; 

The Commission having issued an in¬ 
itial order on the application, as 
amended, approving, subject to certain 
terms and conditions, the acquisition by 
the applicant of outstanding debentures 
and claims against the parent pursuant 
to tenders at 70% of the principal 
amount until a sum of $9,000,000 was 
exhausted, without prejudice, however, 
to the right to authorize, by further or¬ 


der, the use of an additional amount not 
to exceed $3,000,000 for such purposes; 1 

The applicant and the intervening ap¬ 
plicant having, on February 23. 1939, 
filed a third amendment to the applica¬ 
tion for an order of exemption or ap¬ 
proval with respect to the purchase by 
the applicant of outstanding debentures 
of and claims against Utilities Power & 
Light Corporation pursuant to further 
tenders, until an additional sum of 
$3,000,000 be exhausted; 

Following the filing of the amendment 
of February 23. 1939 a public hearing 
having been held pursuant to appro¬ 
priate notice* and subsequently thereto 
the Commission having been advised 
that Atlas Corporation has agreed with 
the applicant and intervening applicant 
that Atlas Corporation will tender such 
amount of debentures which it holds, di¬ 
rectly or indirectly, as may be necessary 
to exhaust the $3,000,000, available for 
this purpose; 

The Commission having considered the 
record in this matter and having made 
and filed its supplementary findings and 
opinion herein; 

It is ordered , That for the purposes 
represented by the application, as 
amended, the acquisition by the appli¬ 
cant of outstanding debentures of and 
claims against the parent pursuant to 
tenders and at a price fixed by the Com¬ 
mission be, and the same hereby is, ap¬ 
proved subject to the following terms 
and conditions: 

(a) That the approval herein granted 
shall not become final until the court 
having jurisdiction over the 77B proceed¬ 
ings shall have approved the transac¬ 
tions; 

(b> That the maximum additional 
amount to be used for the purposes of 
this application shall be $3,000,000. and 
that the privilege of tendering, within 
the limit of such amount, shall be ex¬ 
tended to all holders of claims asserted 
against the estate of the debtor and of 
the same rank as the debentures: Pro¬ 
vided, however, That the privilege of 
tendering given by this condition shall 
not be available to holders of 6% First 
Mortgage Gold Bonds of Utilities Elk- 
horn Coal Company, dated July 1, 1928, 
due July 1, 1948. on claims which are 
alleged to arise against Utilities Power 
& Light Corporation directly or through 
Continental National Bank and Trust 
Company of Chicago, as trustee of said 
Elkhorn bond issue, by virtue of any 
agreements executed by Utilities Power & 
Light Corporation in connection with or 
in relation to such Utilities Elkhorn Coal 
Company bonds; 

(c) That after the 77B court author¬ 
izes the solicitation and acceptance cf 
tenders, the applicant and the trustee 
shall mail to every known holder of 
debentures and then asserted claims 


1 Holding Company Act Release No. 1354, 
December 8. 1938. 

3 4 F.R. 1254 DI. 


(other than any arising by virtue of any 
agreements in connection with or in re¬ 
lation to such Utilities Elkhorn Coal 
Company bonds) literature advising him 
of the privilege of tendering, and shall 
make or cause to be made to such de¬ 
benture holders and claimants prior to 
or simultaneously with the sending of 
such literature, such disclosures as may 
be necessary or desirable for the purpose 
of enabling the holders of debentures 
and claims to determine whether or not 
to tender, including data designed to 
show the effect of the contemplated ac¬ 
quisitions upon the creditors who do not 
tender and upon stockholders of the 
debtor: Provided , however. That the lit¬ 
erature sent to any claimant need not 
be the same as that which is sent to any 
other claimant or to debenture holders: 
Provided, further, That the trustee and 
the applicant shall submit to the Com¬ 
mission at least three days prior to the 
mailing thereof true copies of such lit¬ 
erature. and within said period the 
Commission reserves the right to order 
the trustee to make such changes as it 
considers necessary in the public inter¬ 
est and the interest of investors and 
consumers; 

(d> That no tenders shall be received 
after fifteen days from the date of the 
mailing of the literature inviting tenders 
and such literature shall so provide: 

(e) That the price at which deben¬ 
tures, with accrued interest thereon, and 
claims, with interest thereon, shall be 
tendered and purchased shall be 70% 
of the principal amount; 

(f) That if the price of 70 is not paid 
on any debenture or claim, the tender of 
which has been accepted, within 30 days 
after the closing date for tenders, the 
amount payable therefor in accordance 
with the terms of the call for tender, 
shall bear interest from such closing date 
at 3%; 

(g) That in the event more deben¬ 
tures and claims shall be tendered than 
the amount available for that purpose 
(in accordance with (b) above) will suf¬ 
fice to purchase, each lot tendered shall 
first be purchased up to $5,000 principal 
amount of the debentures and/or claims 
tendered, and purchases of any remain¬ 
ing amounts shall, to the extent prac¬ 
ticable, be made pro rata: 

Provided, however, That no tender of 
debentures by Atlas Corporation or any 
subsidiary thereof shall be accepted un¬ 
til all other tenders cf claims and deben¬ 
tures made within the fifteen day period 
within which tenders may be made have 
been accepted; 

(h) That a copy of the agreement 
between the applicant, intervening ap¬ 
plicant and Atlas Corporation, in which 
Atlas Corporation agrees that it will 
tender such amount of debentures which 
it holds, directly or indirectly, as may 
be necessary to exhaust the $3,000,000 
available for this purpose, shall be filed 
with the Commission and shall be made 
part of the record in this proceeding; 
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(1) That any debenture holder may 
tender all or any part of the debentures 
held by him, but tenders in more than 
one lot of debentures having the same 
beneficial owner shall not be permitted; 

(j) That if tenders are received from 
holders of debentures or claims asserted, 
to which any complete or partial defense, 
including any setoff or counterclaim, is 
asserted or has been established or is 
pending undetermined in legal proceed¬ 
ings, then in the case of each such de¬ 
benture holder or claimant a sum equal 
to 70% of the principal amount of the 
debenture or debentures, claim or claims 
so tendered by him and disputed as 
aforesaid shall be placed in escrow pur¬ 
suant to an appropriate agreement or 
agreements satisfactory to the Commis¬ 
sion and which shall provide for pay¬ 
ment to such debenture holder or claim¬ 
ant only when (1) such proceeding ques¬ 
tioning his rights shall have been de¬ 
cided by the proper court (including 
decision of any such setoff or counter¬ 
claims) and all rights of review shall 
have been waived or terminated, or (2) 
the dispute settled by a compromise en¬ 
tered into by the debenture holder or 
claimant and the trustee for the estate 
of the debtor, and satisfactory to the 
77B court. If the proceeding or dispute 
questioning the rights of the debenture 
holder or claimant shall be successful, 
and after deduction of any adjudged or 
agreed set off or counterclaim his claim 
shall ultimately be allowed by the court 
in a sum less than the amount of the 
principal and interest if any of the claim 
as originally asserted, the sum payable 
to such debenture holder or claimant 
shall be reduced proportionately and the 
balance of the sum deposited in escrow 
shall be released from escrow. Any de¬ 
benture or claim placed in escrow shall 
not draw interest during the escrow pe¬ 
riod except as follows: 

(i) If it is ultimately determined that 
the debenture or claim is entitled to 
share on the same basis writh other de¬ 
bentures or claims tendered, the amount 
due (after deduction of any adjudged 
or agreed set off or counterclaim) on 
such debenture or claim at the tender 
price shall bear interest in accordance 
with the provisions of paragraph (f) 
above: 

(ii) If it is ultimately determined that 
the debenture or claim is not entitled to 
share on the same basis with other de¬ 
bentures or claims tendered, the right 
of such debenture or claim to interest 
shall be determined in accordance with 
law as if it had not been placed in 
escrow; 

(k) That the trustee shall submit to 
the Commission the name or names of 
the proposed depositary or depositaries 
with whom tenders shall be lodged, 
which shall be the depositary or deposi¬ 
taries for that purpose unless the Com¬ 
mission within three days after the re¬ 
ceipt of this information informs the 


trustee that such depositary or deposi¬ 
taries is or are unacceptable; 

(l) That the applicant and interven¬ 
ing applicant shall file a statement with 
the 77B court waiving all rights, if any, 
to vote, or cause to be voted the de¬ 
bentures or claims acquired in accord¬ 
ance with this order in respect to any 
plan of reorganization of the debtor. 

(m) That the Commission reserve ju¬ 
risdiction for the purpose of passing 
upon the matters by the foregoing con¬ 
ditions required to be passed upon, and 
for the purpose of passing upon any 
other questions subject to its jurisdic¬ 
tion that may arise in connection with 
the tenders or acquisitions pursuant 
thereto. 

By the Commission. 

[seal! Francis P. Brassor, 

Secretary . 

IP. R. Doc. 39-1981; Filed, June 7, 1939; 

11:30 a. m.J 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 6th day of June, A. D. 1939. 

In the Matter of Applications by the 
Pittsburgh Stock Exchange for Un¬ 
listed Trading Privileges in Ameri¬ 
can & Foreign Power Company, IncI, 
Common Stock, No Par Value; Ar¬ 
mour and Company of Illinois, Com¬ 
mon Stock, $5 Par Value; The Atchi¬ 
son, Topeka & Santa Fe Railway 
Company, Common Stock, $100 Par 
Value; The Atlantic Refining Com¬ 
pany, Common Stock, $25 Par Value; 
The Aviation Corporation. Capital 
Stock, $3 Par Value: Barnsdall Oil 
Company, Common Stock, $5 Par 
Value; Bethlehem Steel Corpora¬ 
tion, Common Stock, No Par Value; 
Boeing Airplane Company, Capital 
Stock, $5 Par Value; Chrysler Cor¬ 
poration, Common Stock. $5 Par 
Value; Commercial Solvents Corpo¬ 
ration, Common Stock, No Par 
Value; The Commonwealth & South¬ 
ern Corporation, Common Stock, No 
Par Value; Continental Oil Com¬ 
pany, Capital Stock, $5 Par Value; 
Gimbel Brothers, Inc., Common 
Stock, No Par Value; The B. F. 
Goodrich Company, Common Stock, 
No Par Value; The Goodyear Tire & 
Rubber Company, Common Stock, No 
Par Value; Montgomery Ward & Co., 
Inc., Common Stock, No Par Value; 
The National Supply Company, Com¬ 
mon Stock, $10 Par Value; The New 
York Central Railroad Company, 
Capital Stock, No Par Value; The 
Ohio Oil Company, Common Stock, 
No Par Value; Paramount Pictures, 
Inc., Common Stock, $1 Par Value; 
Pressed Steel Car Company, Inc., 
Common Stock. $1 Par Value; The 


Pure Oil Company, Common Stock, 
No Par Value; Socony-Vacuum Oil 
Company, Inc., Capital Stock $15 
Par Value; The Texas Corporation 
Capital Stock, $25 Par Value: Trans¬ 
continental & Western Air, Inc 
Common Stock, $5 Par Value; United 
Aircraft Corporation, Capital Stock 
$5 Par Value; United Air Lines 
Transport Corporation, Capital 
Stock, $5 Par Value; The United 
Gas Improvement Company, Common 
Stock, No Par Value; United States 
Rubber Company, Common Stock, $10 
Par Value; Walworth Company, In¬ 
corporated, Common Stock, No Par 
Value; Yellow Truck & Coach Man¬ 
ufacturing Company, Class b” 
Stock, $1 Par Value; The Interna¬ 
tional Nickel Company of Canada, 
Limited, Common Stock, No Par 
Value; Kennecott Copper Corpora¬ 
tion, Capital Stock, No Par Value 

order disposing of applications to ex¬ 
tend UNLISTED TRADING PRIVILEGES 

The Pittsburgh Stock Exchange hav¬ 
ing made application to the Commission 
pursuant to Section 12 (f) (2) of the 
Securities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to the above-mentioned se¬ 
curities; and 

A hearing having been held in this 
matter after appropriate notice, 1 and (he 
Commission having this day made and 
filed its findings and opinion herein; 

It is ordered, That the applications 
of the Pittsburgh Stock Exchange, pur¬ 
suant to Section 12 (f) (2) of the Se¬ 
curities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to American & Foreign Power 
Company, Inc.. Common Stock, No Par 
Value; Armour and Company of Illinois, 
Common Stock. $5 Par Value; The Atch¬ 
ison, Topeka & Santa Fe Railway Com¬ 
pany, Common Stock, $100 Par Value; 
The Atlantic Refining Company, Com¬ 
mon Stock, $25 Par Value; Barnsdall 
Oil Company, Common Stock, $5 Par 
Value; Bethlehem Steel Corporation, 
Common Stock, No Par Value; Chrysler 
Corporation, Common Stock. $5 Par 
Value; Commercial Solvents Corpora¬ 
tion, Common Stock, No Par Value; Tiie 
Commonwealth & Southern Corporation, 
Common Stock, No Par Value; The B. F. 
Goodrich Company, Common Stock, No 
Par Value; Montgomery Ward & Co., 
Inc., Common Stock, No Par Value; The 
National Supply Company, Common 
Stock, $10 Par Value; The New York 
Central Railroad Company, Capital 
Stock, No Par Value; The Ohio Oil Com¬ 
pany, Common Stock, No Par Value; 
Paramount Pictures, Inc., Common 
Stock, $1 Par Value; Socony- Vacuum Oil 
Company, Inc., Capital Stock, $15 Par 
Value; The Texas Corporation, Capital 
Stock, $25 Par Value; United Aircraft 
Corporation, Capital Stock, $5 Par Value; 


1 3 FJR. 2575 DI. 
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The United Gas Improvement Company. 
Common Stock. No Par Value; United 
States Rubber Company, Common Stock. 
$10 Par Value; and Yellow Truck & 
Coach Manufacturing Company. Class 
••B” Stock, $1 Par Value; be and the 
same hereby are granted; and 

It is further ordered. That the appli¬ 
cations of the Pittsburgh Stock Ex¬ 
change, pursuant to Section 12 (f) (2) 
of the Securities Exchange Act of 1934, 
as amended, to extend unlisted trading 
privileges to The Aviation Corporation, 
Capital Stock, $3 Par Value; Boeing Air¬ 
plane Company, Capital Stock, $5 Par 
Value; Continental Oil Company, Capi¬ 
tal Stock, $5 Par Value; Gimbel Broth¬ 
ers. Inc., Common Stock, No Par Value; 
The Goodyear Tire & Rubber Company, 
Common Stock, No Par Value; Pressed 
Steel Car Company, Inc., Common 
Stock, $1 Par Value; The Pure Oil Com¬ 
pany, Common Stock, No Par Value; 
Transcontinental & Western Air, Inc., 
Common Stock, $5 Par Value; United 
Air Lines Transport Corporation, Capi¬ 
tal Stock, $5 Par Value; Walworth Com¬ 
pany, Incorporated, Common Stock, No 
Par Value; The International Nickel 
Company of Canada, Limited, Common 
Stock, No Par Value; and Kennecott 
Copper Corporation, Capital Stock, No 
Par Value; be and the same hereby are 
denied. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary, 

[P. R. Doc. 39-1979; Filed, June 7, 1939; 

11:29 a. m.j 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 6th day of June. A. D. 1939. 
[File Nos. 7-253 to 7-255, Inclusive 1 

In the Matter or Applications by the 
Detroit Stock Exchange for Unlisted 
Trading Privileges in Dow Chemical 
Company Common Stock, No Par 
Value; Simplicity Pattern Company, 
Inc., Common Stock. $1 Par Value; 
Divco-Twin Truck Company Common 
Stock, $1 Par Value; International 
Radio Corporation Common Stock, $1 
Par Value 

order disposing op applications to 

EXTEND UNLISTED TRADING PRIVILEGES 

The Detroit Stock Exchange having 
made application to the Commission 
pursuant to Section 12 (f) (2) of the 
Securities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to the above-mentioned secu¬ 
rities; and 

A hearing having been held in this 
matter after appropriate notice, 1 and the 

1 3 FR. 2212 DI. 

No. 110-6 


Commission having this day made and 
filed its findings and opinion herein; 

It is ordered. That the applications of 
the Detroit Stock Exchange, pursuant to 
Section 12 (f) (2) of the Securities Ex¬ 
change Act of 1934, as amended, to ex¬ 
tend unlisted trading privileges to Dow 
Chemical Company, Common Stock, No 
Par Value, and International Radio Cor¬ 
poration, Common Stock, $1 Par Value, 
be and the same hereby are granted; and 
It is further ordered, That the appli¬ 
cations of the Detroit Stock Exchange, 
pursuant to Section 12 (f) (2) of the 
Securities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to Simplicity Pattern Com¬ 
pany, Inc., Common Stock, $1 Par Value, 
and Divco-Twin Truck Company, Com¬ 
mon Stock, $1 Par Value, be and the 
same hereby are denied. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

[F. R. Doc. 39-1978; Filed. June 7. 1939; 

11:29 a. m.j 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C., 
on the 6th day of June, A. D. 1939. 

[FUe Nos. 7-311 to 7-337, Inclusive; 7-340, 
7-341J 

In the Matter of Applications by the 
Philadelphia Stock Exchange for 
Unlisted Trading Privileges in Alle¬ 
gheny Ludlum Steel Corporation, 
Common Stock, No Par Value; Ar¬ 
mour & Company of Illinois, Com¬ 
mon Stock, $5 Par Value; Armstrong 
Cork Company, Common Stock, No 
Par Value; Bridgeport Brass Com¬ 
pany, Common Stock, No Par Value; 
Congoleum-Nairn, Inc., Common 
Stock, No Par Value; Consolidated 
Aircraft Corporation, Common 
Stock, $1 Par Value; Container Cor¬ 
poration of America, Capital Stock, 
$20 Par Value; Crane Company, Com¬ 
mon Stock, $25 Par Value; Distillers 
Corporation-Seagrams. Limited, 
Common Stock, No Par Value; En¬ 
gineers Public Service Company, Inc., 
Common Stock, $1 Par Value; The 
Greyhound Corporation, Common 
Stock, No Par Value; International 
Paper & Power Company, Common 
Stock, $15 Par Value; 5% Cumula¬ 
tive Convertible Preferred Stock, 
$100 Par Value; Lockheed Aircraft 
Corporation, Capital Stock. $1 Par 
Value; Marshall Field & Company, 
Common Stock, No Par Value; Glenn 
L. Martin Company, Common Stock, 
$1 Par Value; National Gypsum 
Company, Common Stock, $1 Par 
Value; National Lead Company, Com¬ 
mon Stock, $10 Par Value; Newport 


Industries, Inc., Capital Stock, $1 
Par Value; Paramount Pictures, Inc., 
Common Stock, $1 Par Value; Rich¬ 
field Oil Corporation, Common 
Stock, No Par Value; Transconti¬ 
nental & Western Air, Inc., Common 
Stock, $5 Par Value; United Air 
Lines Transport Corporation, Com¬ 
mon Stock, $5 Par Value; White 
Motor Company, Common Stock, $1 
Par Value; Wilson & Co., Inc., Com¬ 
mon Stock, No Par Value; Worth¬ 
ington Pump and Machinery Corpo¬ 
ration (Del.), Common Stock, No 
Par Value 

ORDER DISPOSING OF APPLICATIONS TO 
EXTEND UNLISTED TRADING PRIVILEGES 

The Philadelphia Stock Exchange hav¬ 
ing made application to the Commission 
pursuant to Section 12 (f) (2) of the 
Securities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to the above-mentioned se¬ 
curities; and 

A hearing having been held in this 
matter after appropriate notice, 1 and the 
Commission having this day made and 
filed its findings and opinion herein; 

It is ordered , That the applications of 
the Philadelphia Stock Exchange, pur¬ 
suant to Section 12 (f) (2) of the Se¬ 
curities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to Allegheny Ludlum Steel 
Corporation, Common Stock, No Par 
Value; Armour & Company of Illinois, 
Common Stock, $5 Par Value; Armstrong 
Cork Company. Common Stock, No Par 
Value; Bridgeport Brass Company. Com¬ 
mon Stock, No Par Value; Container 
Corporation of America, Capital Stock, 
$20 Par Value; Crane Company, Com¬ 
mon Stock, $25 Par Value; Engineers 
Public Service Company, Inc., Common 
Stock, $1 Par Value; The Greyhound 
Corporation, Common Stock, No Par 
Value; International Paper & Power 
Company, Common Stock. $15 Par Value, 
and 5% Cumulative Convertible Pre¬ 
ferred Stock, $100 Par Value; Lockheed 
Aircraft Corporation, Capital Stock, $1 
Par Value; Glenn L. Martin Company, 
Common Stock, $1 Par Value; National 
Gypsum Company, Common Stock, $1 
Par Value; National Lead Company, 
Common Stock, $10 Par Value; Newport 
Industries, Inc., Capital Stock, $1 Par 
Value; Paramount Pictures, Inc., Com¬ 
mon Stock, $1 Par Value; Richfield Oil 
Corporation, Common Stock, No Par 
Value; Transcontinental & Western Air, 
Inc.. Common Stock, $5 Par Value; 
United Air Lines Transport Corporation. 
Common Stock, $5 Par Value; Wilson & 
Co., Inc., Common Stock. No Par Value; 
be and the same hereby are granted; 
and 

It is further ordered, That the applica¬ 
tions of the Philadelphia Stock Exchange, 


‘3 FR. 3049 DI. 
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pursuant to Section 12 (f) (2) of the 
Securities Exchange Act of 1934, as 
amended, to extend unlisted trading 
privileges to Congoleum-Nairn, Inc., 
Common Stock, No Par Value; Consoli¬ 
dated Aircraft Corporation, Common 
Stock, $1 Par Value; Distillers Corpora- 
tion-Seagrams, Limited, Common Stock, 
No Par Value; Marshall Field & Com¬ 
pany. Common Stock, No Par Value; 
White Motor Company, Common Stock, 
$1 Par Value; and Worthington Pump 
and Machinery Corporation (Del.), Com¬ 
mon Stock, No Par Value; be and the 
same hereby are denied. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-1980; Filed, June 7, 1939: 

11:30 a. m.l 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington. D. C., 
on the 7th day of June, A. D. 1939. 

(File No. 32-149] 

In the Matter of New York State 
Electric & Gas Corporation 

notice of and order for hearing 

An application pursuant to section 6 
(b) of the Public Utility Holding Com¬ 
pany Act of 1935. having been duly filed 
with this Commission by the above- 
named party; 

It is ordered. That a hearing on such 
matter be held on June 20, 1939, at ten 
o’clock in the forenoon of that day, at 
the Securities and Exchange Building, 
1778 Pennsylvania Avenue NW., Wash¬ 
ington, D. C. On such day the hearing- 
room clerk in room 1102 will advise as to 
the room where such hearing will be 
held. At such hearing, if in respect of 
any declaration, cause shall be shown 
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why such declaration shall become effec¬ 
tive. 

It is further ordered , That Willis E. 
Monty, or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designated 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 18 (c) 
of said Act and to a trial examiner under 
the Commission’s Rules of Practice to 
continue or postpone said hearing from 
time to time. 

Notice of such hearing is hereby given 
to such declarant or applicant and to 
any other person whose participation in 
such proceeding may be in the public 
interest or for the protection of investors 
or consumers. It is requested that any 
person desiring to be heard or to be ad¬ 
mitted as a party to such proceeding 
shall file a notice to that effect with the 
Commission on or before June 15, 1939. 

The matter concerned herewith is in 
regard to the proposed issuance by ap¬ 
plicant of its First Mortgage Bonds, 
due May 1 , 1964, in the principal amount 
of $13,000,000, and 60,000 shares of 
5^% cumulative preferred stock, $100 
par value. 

It is stated that the proceeds from 
the sale of the securities will be applied 
to redeem certain presently outstanding 
underlying bonds as follows: 

Empire Gas and Electric Company 
General and Refunding Mortgage 6 % 
Gold Bonds, Series A, due 1952, redemp¬ 
tion to be at 107 on December 1 , 1939 
$1,720,000. 

Empire Gas and Electric Company 
and Empire Coke Company Joint First 
and Refunding Mortgage 5 % Gold 
Bonds, due 1941, redemption to be at 

102 on September 1 , 1939, $2,634,000. 

New York Central Electric Corpora¬ 
tion First Mortgage Gold Bonds. 5 ^% 
Series of 1950. Redemption to be at 

103 on September 1 , 1939, $3,049,000. 

New York Central Electric Corpora¬ 
tion First Mortgage Gold Bonds, 5 % 
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Series of 1952. Redemption to be at 
103 on January 1, 1940, $662,000. 

Seneca Power Corporation First Mort¬ 
gage, 6% Gold Bonds, due 1946. Re 
demption to be at 102 */ 2 on September 
1, 1939, $393,500. 

Applicant’s 4*4% Notes, due May 6 
1942, payable to The Chase National 
Bank of the City of New York, aggre¬ 
gate principal amount, $3,460,000. 

Applicant’s 4% Note, due December l 
1939, payable to The Chase National' 
Bank of the City of New York, aggre¬ 
gate principal amount, $1,000,000. 

Applicant’s 6% Demand Note, payable 
to General Utility Investors Corpora¬ 
tion, in the principal amount of 
$976,300. 

Redemption at $25.75 per share of 
3,878 shares of the company’s $1.25 
Cumulative preferred Stock. 

To be deposited with the Trustee un¬ 
der the Mortgage dated July 1, 1921 , 
for withdrawal against expenditures for 
additional property or against retirement 
of bonds or refundable divisional lien 
bonds, in respect of which no additional 
bonds may be issued, $1,500,000. 

29,276 shares of the Preferred Stock 
being registered are to be sold by the ap¬ 
plicant, and the remaining 30,724 shares 
are to be sold for the account of Asso¬ 
ciated Power Corporation and General 
Utility Investors Corporation (affiliates of 
applicant). 

It is stated that The First Boston Cor¬ 
poration and Glore, Forgan & Company 
will be the principal underwriters. 

The coupon rate and redemption pro¬ 
visions for the bonds, offering prices and 
underwriting discount or commissions, 
and names of other underwriters will be 
furnished by amendment. 

The Public Service Commission of 
New York has not yet approved this is¬ 
sue. However, representatives of the ap¬ 
plicant have indicated that such approval 
should be obtained before June 20, 1939. 

[seal! Francis P. Brassor, 

Secretary. 

(F. R. Doc. 39-1977; Filed, June 7, 1939; 

11:29 a. m.J 

























